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HISTORY OF THE PROCEEDING



On August 27, 2001, Sheila Despirito (“Despirito” or “Complainant”) filed a complaint with the Pennsylvania Public Utility Commission (“Commission”) against PECO Energy Company (“PECO” or “Respondent”).  The Complainant alleged that the Respondent would not revise her current payment plan.  The Complainant wanted to pay her monthly bill plus $25 a month on the unpaid balance.  



The Respondent, through its counsel, filed an answer on March 1, 2002.  In its Answer, the Respondent stated that the Complainant’s account was closed on September 18, 2001.  The Complainant’s final balance is $1,374.90.  In its New Matter, the Respondent questioned the Complainant’s standing to pursue the complaint since she was no longer a ratepayer.



On November 14, 2001, the presiding officer issued a Prehearing Order.



On November 26, 2001, the Respondent filed a Motion for Summary Judgment. 



The Complainant did not respond to the Motion in writing. 



In Order #2 dated January 4, 2002, the presiding officer denied the Respondent’s Motion because the Respondent failed to prove that it was entitled to Summary Judgment as a matter of law.  



A telephonic hearing in this matter was held on January 16, 2002, pursuant to the Commission’s regulations at 52 Pa. Code §56.174, with Administrative Law Judge Cynthia Williams Fordham as the presiding officer.  The Complainant did not participate.  The presiding officer called (610) 269-9361, the telephone number on the complaint and the hearing notice, at 10:00 a.m., and left a message for the Complainant to return the call by 10:10 a.m.  When the Complainant did not call, the hearing was held (Tr. 5).  Shari C. Gribbin, Esquire, represented PECO Energy Company.  The Respondent presented one witness, Anthony J. Costello, who sponsored two exhibits - Mrs. Despirito’s account statement and the BCS decision dated September 28, 2001 (Tr. 8).  Ms. Gribbin requested that the record be held open so that she could file a Motion to Join Richard Despirito, the Complainant’s husband, as an indispensable party (Tr. 6).  (This proceeding was tape-recorded.)



On or about February 1, 2002, the Respondent filed the Motion to Join Richard Despirito as an Indispensable Party or for Waiver of the Provisions of 52 Pa. Code §56.100.



Neither Mr. nor Mrs. Despirito filed a response.  



In Order #3, dated April 25, 2002, the Motion to Join Mr. Despirito as an Indispensable Party was granted.  The Despiritos were urged to make payments on the accounts at the Shadyside Road property prior to the in person hearing (Tr. 7).



A further hearing in this matter was held on July 12, 2002, in the Philadelphia State Office Building before Administrative Law Judge Cynthia Williams Fordham.  The Complainants did not participate (Tr. 4, 21).  The presiding officer waited until 10:10 a.m. before starting the hearing.  The Complainants did not call to request a continuance or state that they would be unable to attend the hearing (Tr. 8, 21).  Shari C. Gribbin, Esquire, represented PECO Energy Company.  The Respondent presented one witness, Anthony J. Costello, a regulatory assessor for the Respondent, who sponsored two additional exhibits - Mr. Despirito’s account statement and the Bureau of Consumer Services decision dated May 20, 2002. 



The record in this case consists of a tape recording of the January 2002 hearing, a 22 page of transcript from the July 2002 hearing and four exhibits.

FINDINGS OF FACT



1.
The Complainants are Ronald and Sheila Despirito, 1613 Shadyside Road, Apt. 4, West Chester, Pa. 19380.



2.
The Respondent is PECO Energy Company.



3.
From June 1992 to May 1994, the Respondent provided electric service to Mrs. Despirito at 370 Mary Street, Downingtown, PA, at account number 35-04-24-083581.  The $3,966.57 outstanding balance was discharged in the Chapter 7 bankruptcy on May 16, 1996 (Tr. 11, 15, 16). 



4.
From June 1995 to February 5, 1996, the Respondent provided electric service to Mr. Despirito at 28 Prospect Avenue at account number 35-19-40-326561.  The $8,478.39 outstanding balance was discharged in the Chapter 7 bankruptcy on May 16, 1996 (Tr. 11, 12).



5.
Sheila and Richard Despirito filed bankruptcy on February 5, 1996.  The bankruptcy was discharged on May 16, 1996 (Tr. 12, Motion to Join, Exhibit A).



6.
From February 1996 to September 13, 2000, the Respondent provided electric service to Mr. Despirito at 313 Keene Lane, Downingtown, PA at account number 35-19-40-326579.  The outstanding balance in the amount of $4,242.74 was sold to Inovision in June 2001 (Tr. 12). 



7.
From August 1998 to August 31, 2001, the Respondent provided electric service to Mrs. Despirito at 1613 Shadyside Road, Apt. 4, West Chester, PA, at account number 35-18-41-750752 (Tr. 11; PECO Ex. 1). 



8.
Sheila Despirito’s formal complaint against the Respondent, dated August 25, 2001, was filed on August 29, 2001.  She requested payment terms (Tr. 4). 



9.
Mrs. Despirito filed an informal complaint on August 27, 2001 at case no. 1007595, requesting a payment arrangement.  The informal complaint was closed on September 28, 2001 since the Complainant was no longer a ratepayer (Tr. 11; PECO Ex. 2).



10.
Mrs. Despirito’s outstanding balance was $1,374.90 (Tr. 11, PECO Ex. 1, 2).



11.
Richard Despirito applied for service at 1613 Shadyside Road on August 31, 2001.  Service was transferred to his name effective August 31, 2001 (Tr. 12, 16; PECO Ex. 3).



12.
A telephonic hearing was held in the matter of Sheila Despirito v. PECO Energy on January 16, 2002.  Mrs. Despirito did not participate (Tr. 5). 



13.
On February 1, 2002, the Respondent filed a Motion to Join Mr. Despirito as an Indispensable Party (Tr. 6).



14.
On February 11, 2002, Mr. Despirito filed an informal complaint with the Bureau of Consumer Services.  In the Bureau of Consumer Services decision issued on May 20, 2002, Mr. Despirito was ordered to pay his monthly budget bill of $142 plus $100 a month on the arrearage beginning in June 2002 (Tr. 13, 14; PECO Ex. 4).



15.
At the time of the July 2002 hearing, Mrs. Despirito had not made any payments on the outstanding balance of $1,374.90 (Tr. 11, 15, 16). 



16.
At the time of the July 2002 hearing, Mr. Despirito had not made any valid payments on his account since service was initiated on August 31, 2001 (Tr. 12, 13; PECO Ex. 3). 



17.
At the time of the July 2002 hearing, Mr. Despirito’s balance was $1,516.29 (Tr. 12, 13; PECO Ex. 3).



18.
Between 1992 and July 2002, the Complainants failed to pay the Respondent $19,578.89 for electric service.  A total of $12,444.96 was discharged in bankruptcy, leaving $7,133.93 unpaid (Tr. 15, 16: PECO Ex. 1, 3).

DISCUSSION



Pursuant to section 332(a) of the Public Utility Code, 66 Pa. C.S.§332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant must show that the utility is responsible or accountable for the problem described in the complaint. Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).



The Complainants failed to participate in the January 16, 2002 hearing and the July 8, 2002 hearing (Tr. 3, 4, 12).  The July 12, 2002 hearing date and time were on the following documents that were sent to the Complainant’s home:  the hearing notice, dated May 8, 2002, and the presiding officer’s correspondence, dated June 13, 2002 (Tr. 7, 8).



The Complainants failed to appear for the in person July 12, 2002 hearing (Tr. 4, 21). 



Section 332 (f) of the Public Utility Code, 66 Pa. C.S. §332(f) provides in pertinent part:

Any party who shall fail to be represented at a scheduled conference or hearing after being duly notified thereof, shall be deemed to have waived the opportunity to participate in such conference or hearing, and shall not be permitted thereafter to reopen the disposition of any matter accomplished thereat….



Since the Complainants did not participate in the July 12, 2002 hearing, the hearing was held in accordance with 66 Pa. C. S. §332(f) and 52 Pa. Code §5.245 and the record was closed.



Anthony Costello, a regulatory assessor for the Respondent, testified that Richard and Sheila Despirito have had several accounts at four addresses.  He stated that they accrued bills and switched names on the account to avoid payment (Tr. 10).  The accounts and unpaid balances are summarized below:

Sheila Despirito
370 Mary Street

1992-1994
 $3,966.57

Richard Despirito
28 Prospect Avenue

1995-1996
 $8,478.39

Richard Despirito
313 Keen Lane

1996-2000
 $4,242.74

Sheila Despirito
1613 Shadyside Road
1998-2001
 $1,374.90

Richard Despirito
1613 Shadyside Road
2001-2002
 $1,516.29

Total







          $19,578.89

Amount discharged in bankruptcy



         -$12,444.96

Total unpaid







 $7,133.93

(Tr. 11-16; PECO Ex. 1, 3).



Mr. Costello also testified that Mr. Despirito filed an informal complaint on February 11, 2002.  This informal complaint was filed after the Respondent filed a Motion to Join him as an indispensable party.  The Bureau of Consumer Services issued a decision on May 20, 2002, requiring Mr. Despirito to pay a budget of $142 plus $100 a month on the arrearage beginning in June 2002 (Tr. 13, 14; PECO Ex. 4).



Between the date the account was established on August 31, 2001 and July 16, 2002, the date of the hearing, Mr. Despirito did not make any valid payments.  Mr. Costello stated that the Mr. Despirito’s first bill was sent on September 28, 2001.  The check in the amount of $400 that Mr. Despirito tendered on February 8, 2002, was returned for insufficient funds on February 15, 2002 (Tr. 12, 13; PECO Ex. 3).  Mr. Despirito’s account balance at the time of the July 2002 hearing was $1, 516.29 (Tr. 13; PECO Ex. 3).



The Respondent’s counsel requested the following:  that Richard and Sheila Despirito be found jointly and severally liable for all service not paid for and not discharged in bankruptcy; that PECO be allowed to terminate services immediately upon 10 days notice; that in order to prevent termination, the Complainants be required to pay $2,891.19 on the outstanding balance and post a $350 deposit; that in the event that the Complainants’ service was terminated, they will not be allowed to receive further electric service in their names unless they pay a substantial portion of the outstanding balance (at least $2,891.19) and post a deposit (Tr. 19, 20). 



The evidence in this case shows that Mr. and Mrs. Despirito have changed the electric account to the other spouse’s name to prevent paying for electric service.  Based on the evidence in the record, a party other than the named ratepayer should be held jointly responsible for the bill.  In Charles Goodman v. Bell Atlantic-Pennsylvania, Inc., 2000 Pa. PUC LEXIS 6 (March 15, 2000), Arnold and Mary McClung v. Bell Atlantic-Pennsylvania, Inc, (Order entered November 17, 1999), Strohecker v. Pennsylvania Power Company, F-00292809 (Order entered August 7, 1997) and Melrose v. Bell Atlantic-Pennsylvania, Inc., F-00205827 (Order entered January 29, 1996), the Commission held a party other than the named ratepayer jointly responsible for the bill.  In Goodman and McClung, the Commission held family members jointly responsible for the bills since the family members repeatedly changed the account into another family member’s name to prevent termination and the Respondent still was not paid for telephone service.  



In the instant case, the Complainants have accrued substantial unpaid balances for electric service.  Between August 2001 and February 2002, the Despiritos changed the account to the other spouse’s name, filed informal complaints while this formal complaint was pending and failed to pay for electric service.  Therefore, the request to make Richard and Sheila Despirito jointly and severally liable for the $7,133.93 outstanding balance is granted.



With respect to the termination, after the hearing the Respondent reported that Mr. Despirito requested termination effective July 15, 2002.  Therefore, there was no need for the Respondent to pursue termination.



The Commission has held that when the customer is no longer a customer of the utility, the entire amount is due and payable upon entry of the final Commission Order.  Goodman v. Bell Atlantic-Pennsylvania, Inc., supra, Bollinger v. Duquesne Light Company v. the People Gas Co, Z-003770307 (Order entered April 28, 1998), French v. West Penn Power Company, C-00970856 (Order entered April 16, 1998). 



Inasmuch as neither Mr. nor Mrs. Despirito is a customer, they are not entitled to payment arrangements.  Consequently, the entire balance is due when the final Commission Order is entered.  It should be noted that Mr. Despirito’s balance for the Shadybrook service might exceed $1,516.29 since the account statement did not include the bill for service between June 28, 2002 and the date the account was terminated in July 2002.



In addition, since the Complainants have amassed large outstanding bills, they will not be able to obtain service from the Respondent until they pay a substantial amount (at least $2,891.19) on the outstanding balance and post a deposit.



Since the Complainants did not participate in the hearing, the complaint in this matter will be dismissed in its entirety with prejudice.  See Martin Jefferson v. UGI Utilities, Inc., Z-00269892 (Order entered December 26, 1995). 

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.



2.
That the Complainants have the burden of proof in this matter pursuant to 66 Pa. C.S. §332(a).



3.
That the Complainants, by failing to be represented at the scheduled hearing, waived the opportunity to participate in the hearing.  66 Pa. C.S. §332(a).



4.
A party other than the named ratepayer can be held jointly responsible for the bill when the interested parties change the name on the account and have engage in a pattern of failing to pay the bill.  Charles Goodman v. Bell Atlantic-Pennsylvania, Inc., 2000 Pa. PUC LEXIS 6 (March 15, 2000), Arnold and Mary McClung v. Bell Atlantic-Pennsylvania, Inc, (Order entered November 17, 1999), Strohecker v. Pennsylvania Power Company, F-00292809 (Order entered August 7, 1997) and Melrose v. Bell Atlantic-Pennsylvania, Inc., F-00205827 (Order entered January 29, 1996).



5.
The Commission has held that when the customer is no longer a customer of the utility, the entire amount is due and payable upon entry of the final Commission Order. Charles Goodman v. Bell Atlantic-Pennsylvania, Inc., 2000 Pa. PUC LEXIS 6 (March 15, 2000) Bollinger v. Duquesne Light Company v. the People Gas Co, Z-003770307 (Order entered April 28, 1998), French v. West Penn Power Company, C-00970856 (Order entered April 16, 1998). 

ORDER

THEREFORE,



IT IS ORDERED:



1.
That the complaint filed by Sheila and Richard Despirito against PECO Energy Company at Docket C-20016079 is dismissed in its entirety with prejudice.



2.
That, if it has not already done so, within ten (10) days of the Commission’s final Order in this proceeding, the Respondent shall issue a final bill to the Complainants for service rendered at 1613 Shadybrook Road, Apartment 4, West Chester, PA, 19380.



3.
That Richard and Sheila Despirito are jointly and severally liable for paying the final bills that PECO Energy Company issued in their respective names within the past four years except for the bills discharged in bankruptcy.



4.
That Richard and Sheila Despirito, within thirty (30) days of the Commission’s final Order in this proceeding, are ordered to pay the final bills that PECO Energy Company issued in their respective names within the past four years except for the bills discharged in bankruptcy.



5.
That the Respondent can deny Richard and/or Sheila Despirito service unless they pay a substantial amount on the outstanding balance and post a security deposit. 



6.
That the record in the above-mentioned case be marked closed.

          October 29, 2002            

___________________________________

Date





CYNTHIA WILLIAMS FORDHAM







Administrative Law Judge

�	The property manager told Mr. Costello that the Complainants moved from the Shadyside Road apartment without leaving a forwarding address. 
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