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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration are the Exceptions of PECO Energy Company (Respondent), filed on August 20, 2002, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Ky Van Nguyen, which was issued July 31, 2002.  Romaine Foster (Complainant) did not file Reply Exceptions.  

History of the Proceeding



On October 29, 2001, the Complainant filed a Formal Complaint against the Respondent wherein the Complainant alleged that her account was illegally transferred from the Respondent to New Power Company (New Power) and that she was over-billed.  



On December 3, 2001, the Respondent filed an Answer and a Preliminary Motion to Dismiss the Complaint.  In its Answer, the Respondent noted that the Complainant was one of 300,000 customers randomly transferred to New Power under the Competitive Default Service (CDS) agreement between New Power and the Respondent, which was approved by the Commission.  In addition, the Respondent stated that the bills for the period in question were based on estimated bills, due to the lack of access to the customer’s meter, but were later revised to reflect the actual meter readings.


On March 1, 2002, ALJ Debra Paist issued an “Order Dismissing Portions of the Complaint and Setting the Remainder of the Complaint for Hearing.”  The ALJ dismissed that portion of the Complaint that alleged an illegal transfer of the Complainant from the Respondent to New Power.  The portion of the Complaint that alleged an over-billing by the Respondent was scheduled for hearing.  



On May 8, 2002, a hearing was held before ALJ Nguyen concerning the overbilling.  The Complainant participated pro se and the Respondent was represented by counsel.  On July 31, 2002, the ALJ issued an Initial Decision sustaining the Complaint and directing the Respondent to refund or credit the Complainant for over-billing for electric service by 3433.3 kWh, for the periods between April 19 and July 19, 2000, (91days) and April 19 and May 18, 2001, (29 days) at the then applicable tariff rates.  



As previously stated, the Respondent filed Exceptions to the Initial Decision and no Reply Exceptions were filed. 

Discussion


ALJ Nguyen made fourteen Findings of Fact and reached one Conclusion of Law, which are incorporated herein by reference, unless expressly or by necessary implication, they are revised or rejected by this Opinion and Order.



Before considering the Exceptions to the Initial Decision, we note that any issue or Exception which we do not specifically address herein has been duly considered and denied and will not be discussed further.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the Parties.  Consolidated Rail Corporation v. Pa. PUC, 155 Pa. Cmwth. Ct. 537, 625 A.2d 741 (1993); also see, generally, University of Pennsylvania v. Pa. PUC, 86 Pa. Cmwth. Ct. 140, 485 A.2d 1217 (1984).  



In its Exceptions, the Respondent contends that the Complainant failed to provide evidence sufficient to establish that she was overbilled.  Therefore, the Respondent maintains that the ALJ erred when he directed the Respondent to credit or refund an over-billing in the amount of 3,433.3 kWh for the periods between April 19 and July 19, 2000, (91days) and April 19 and May 18, 2001, (29 days) at the then applicable tariff rates.  



The Respondent notes that to support her claim that she was over-billed, the Complainant relied on comparisons between her billed usage for 2001 and her billed usage from prior years.  The Respondent maintains that such a comparison was improper because the billed usage for 2001 was based on estimated readings and did not take into consideration subsequent adjustments of the Complainant’s account that occurred when actual readings were taken.  



Further, the Respondent contends that, even if the Complainant’s 2001 estimated usage is compared with her prior usage, it still does not establish that an over-billing occurred.  According to the Respondent, a review of the bills from May 2001 (the point at which the Complainant alleged that her bills began to get higher) through December 2001 shows an average billed DAU (Daily Average Use) (12.20 kWh) that is below the average DAU calculated by the ALJ for 1998 (13.0 kWh) and 1999 (13.0 kWh).  



The Respondent further submits that the ALJ erred in finding that the Complainant sustained her burden as to the months of May, June and July 2000 and May 2001.  (Exc. pp. 5-6).  In this regard, the Respondent continues that the ALJ’s findings are flawed in that his analysis looked only at the account billing for those months and failed to consider the remainder of the billing year.  The Respondent avers that, at hearing, it was established that, due to an access problem at the property, the Complainant received several bills that were based on estimated readings.  According to the Respondent, all of the “over-billed” periods, to which the ALJ referred, were estimated readings.  Further the Respondent maintains that a more thorough review of the account statement (PECO Hearing Exhibit 2) reveals that, once an actual reading was obtained, the billing was adjusted to reflect the Complainant’s actual usage.  (Exc. pp. 6-7).



The Respondent submits that the Complainant’s actual DAU for May, June and July of 2000 was approximately 14.80 kWhs and her DAU for the Month of May 2001 was approximately 5.5 kWhs.  (Exc., p. 7).



The Respondent avers that the Complainant was properly billed for electric service during 2001 even with the estimated billing.  The Respondent notes that, when a utility is unable to gain access to a property, the utility may estimate bills.  (52 Pa. Code 56.12).  In addition, the Respondent’s Tariff requires the customer to provide access to the meter when the Respondent is unable to access the meter because it is located inside the customer’s property.  (PECO Energy Electric Service Tariff, PA. PUC No. 3, Section 10.5 original p. 17).  The Respondent also notes that the Complainant was familiar with the process for assuring that an actual reading was obtained, illustrated by the fact that she had in the past, called to make appointments for actual readings.  The Complainant’s failure to schedule appointments during the disputed period was the reason for the estimated billing.  Therefore, the Respondent submits that the ALJ erred in finding that the Complainant was over-billed and the Initial Decision should be reversed.  (Exc., p. 8).  



In the instant proceeding, the ALJ concluded that the disputed bills were abnormally high when compared to prior usage patterns and recommended that the Respondent issue a credit or refund for 3,433.3 kWh for the periods between April 19 and July 19, 2000 (91days) and April 19 and May 18, 2001 (29 days) at the then applicable tariff rates.  (I.D., pp. 7-8).



Our review of the record indicates that the ALJ determined the DAU of 13.0 kWh as follows:

I will use the periods with actual meter readings, which are closer to the time of the disputed bills in order to find the Complainant’s previous usage patterns.  During the period of 119 days between May 19, 1998 (actual meter reading) and August 18, 1998 (actual meter reading), the Complainant used 1724 kWh or 14.48 kWh a day.  During the period of 121 days between May 19, 1999 and September 17, 1999 (actual meter reading) she used 1515 kWh or 12.52 kWh a day.  For these periods of the previous years 1998 and 1999, the Complainant’s previous usage pattern was 13 kWh ((14.48 

kWh + 12.52 kWh)/2).  For the disputed period (May, June and July 2000), I find that the Complainant also used 13 kWh a day.

(I.D., p. 6)



The record clearly substantiates the ALJ’s calculations of a DAU of 13.0 kWhs for the 1998 and 1999 periods.  However, the ALJ incorrectly attempted to compare this DAU to the DAUs that he calculated on the basis of estimated bills for the year 2000 (May 30.1 kWh, June 31.3 kWh, and July 41.9 kWh) and 2001 (May 64.2 kWh) without consideration of subsequent months when these estimates were corrected through the issuance of bills based on actual meter readings.  (I.D., p. 6).  For example, usage based on actual readings for the period April 19 through August 8, 2000, was 1,643 kWhs which, when divided by the 111 days in that period, results in an actual billed DAU of 14.80, not the DAUs of 31 to 64 kWhs that the ALJ found when he examined individual estimated monthly bills.  The ALJ’s comparison of actual and estimated meter readings created a distortion in the actual consumption because the reconciliation of the estimated bills was not factored into the calculations.  Use of the corrected DAU establishes that the disputed bills did not represent a substantial deviation from the Complainant’s prior usage. Accordingly, we will grant the Respondent’s Exception with respect to this issue.  



Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  

“Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence that is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).



Under these principles the Complainant, as the party seeking relief, has the burden of proof.  In the context of a billing dispute such as this, the Complainant has the burden of proving by a preponderance of the evidence that (1) the disputed bills are abnormally high when compared to prior usage patterns and that (2) her pattern of usage has not changed.  (Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980)).  If the utility fails to rebut this evidence, the Complainant will prevail.  



Also the Commission has stated that, although meter test results are important, standing alone they are insufficient rebuttal testimony.  However, if in addition to the meter test results, the utility places into the record testimony to rebut the Complainant’s prima facie case, the burden of going forward shifts back to the Complainant.  (Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980)).



Based on our review of the record, we find that the Complainant has failed to make a prima facie case in that she was not able to meet one of the tests required by Waldron..  As noted, the Complainant has failed to establish on the evidentiary record herein that the disputed bills were abnormally high when compared to prior usage patterns.  Accordingly, the Respondent’s Exceptions will be granted.  
Conclusion


Based upon the foregoing discussion, we shall grant the Exceptions of PECO Energy Company and reverse the Initial Decision of ALJ Ky Van Nguyen, to the extent consistent with this Opinion and Order; THEREFORE,



IT IS ORDERED:



1.
That the Exceptions of PECO Energy Company are granted.



2.
That the Initial Decision of Administrative Law Judge Ky Van Nguyen is reversed by this Opinion and Order.



3.
That the Formal Complaint filed at Docket No. C‑20016376, by Romaine Foster against PECO Energy Company, is dismissed.



4.
That the record in this case be marked closed.








BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  October 24, 2002

ORDER ENTERED:  October 29, 2002

� 	Section 332(a) provides:





“(a) Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.”
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