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History of the Proceeding


This decision grants a motion to dismiss which Hickory Telephone Company (Hickory) filed in this proceeding and dismisses the complaint which Judi Kennedy filed on May 31, 2002.  Ms. Kennedy’s complaint alleges that Hickory “is refusing to add Call Waiting, Star 69 and other items that a normal individual needs to live in this day and age.”  The complaint also alleges that Hickory blocks all other phone companies from coming into the area.  On June 25, 2002, Hickory filed an answer, motion to dismiss and new matter.  Ms. Kennedy did not reply to the new matter and did not file a response to the motion to dismiss.  The Commission held a telephonic prehearing conference on October 25, 2002, to give Ms. Kennedy an opportunity to respond orally to the motion to dismiss.  Ms. Kennedy represented herself and Michael L. Swindler, Esquire, represented Hickory.  The record closed on October 25, 2002.

Discussion

The Commission’s Regulations for formal proceedings such as this permit the filing of preliminary motions.  52 Pa. Code § 5.101.  These motions are comparable to the preliminary objections authorized by Rule 1017(b) of the Pennsylvania Rules of Civil Procedure. Reid v. GTE North, Inc., Docket No. C-00934777 (1993 Pa. PUC LEXIS 31, Order entered May 25, 1993); Montague v. Philadelphia Electric Company, 66 Pa. PUC 24 (1988). The Supreme Court of Pennsylvania has held that dismissal of a case on preliminary objections should occur only when dismissal is clearly warranted and free from doubt.  Interstate Traveler Services Inc. v. Commonwealth, Department of Environmental Resources, 486 Pa. 536, 406 A.2d 1020 (1979).  The moving party may not rely on its own factual assertions, but must accept for the purposes of disposition of the motion, all well-pleaded, material facts of the other party, as well as every inference fairly deducible from those facts. County of Allegheny v. Commonwealth of Pennsylvania, 507 Pa. 360, 490 A.2d 402 (1985); Commonwealth of Pennsylvania v. The Bell Telephone Company of Pennsylvania, 551 A.2d 602 (Pa. Cmwlth. 1988).  The motion may be granted only if the moving party prevails as a matter of law.  Roc v. Flaherty, 527 A.2d 211 (Pa. Cmwlth. 1985).  

With these principles in mind, I will discuss the allegations contained in Ms. Kennedy’s complaint.         

Call Waiting



In her complaint, Ms. Kennedy asserted that Hickory does not provide call waiting.  The motion to dismiss asserts that Hickory does provide this service.  At the prehearing conference, Ms. Kennedy acknowledged that Hickory provides call waiting when she stated that her call waiting does not operate correctly.  According to her, when she switches to the incoming call both calls disconnect and she gets a dial tone.  Mr. Swindler stated that Ms. Kennedy has never called Hickory to complain about her call waiting service and that Hickory tested her call waiting service and found it to be operating correctly. 

Star 69 


This service allows a subscriber to press the star button and then 69 and thereby learn the phone number of a caller if a call ends before the subscriber answers it.  Ms. Kennedy’s complaint asserts that Hickory does not provide this service.   The motion to dismiss states that Hickory provides numerous customer calling services, but does not list Star 69 among them.  At the prehearing conference, Ms. Kennedy stated that Star 69 is an important service to her because she has multiple sclerosis
 and cannot always answer her phone before the caller hangs up.  She has an answering machine, but stated that a caller does not always leave a message.  At the prehearing conference, Mr. Swindler stated that Hickory offers several calling features (Call Waiting, Call Forwarding, Conference Calling, Speed Calling, Remote Call Forwarding, Subscriber Identified Number Assignment and Caller ID) and is not required to provide Star 69.  Mr. Swindler called Hickory, however, and reported that while Hickory does not currently offer Star 69 service, it is working on adding the service and expects to offer it to its subscribers before the end of this year. 

Hickory preventing other phone companies from offering service in the Hickory area

Long distance providers



In her complaint, Ms. Kennedy asserts that Hickory blocks all other phone companies from coming into what she characterizes as a “rudimentary area.”  The motion to dismiss states that there are numerous long distance providers serving within the Hickory service territory.  At the prehearing conference, Ms. Kennedy asserted that Hickory prevents long distance companies and companies which would offer local calling from entering the market in the Hickory area.  Hickory’s new matter asserts that Hickory’s service area has offered intraLATA and interLATA presubscription from numerous providers for about five years.  It adds that in the past year during which she has been a Hickory subscriber, Ms. Kennedy selected the following long distance providers: HTC (Hickory’s long distance affiliate), ALNF, Sprint, Verizon Pennsylvania, Inc. and Quest Communications.  The motion to dismiss repeats this history of Ms. Kennedy’s choice of long distance companies.  At the prehearing conference, Ms. Kennedy did not disagree with her selection of long distance companies. 


Local phone companies


The motion to dismiss asserts that the Commission has certificated facilities-based Competitive Long Distance Carriers (CLECs) to provide service in Hickory’s territory and states that it is not within Hickory’s control if CLECs choose not to provide telecommunications service within Hickory’s service territory or choose not to solicit Ms. Kennedy’s business.  The motion to dismiss also states that neither the federal Telecommunications Act of 1996 nor the Commission has prohibited facilities-based CLECs from competing in rural service territories, noting that AT&T was certified to provide facilities-based CLEC service Hickory’s serving area, but withdrew from the service.  At the prehearing conference, Mr. Swindler added that in a proceeding at Docket No. P-00971177 the Commission held that Hickory and other rural telephone companies are not presently required to enter into interconnection agreements with non facilities-based CLECs.

Conclusion


Ms. Kennedy’s complaint asserts that Hickory does not provide call waiting, but she acknowledged that she does have the service.  For this reason, the part of Ms. Kennedy’s complaint regarding call waiting must be dismissed.



Hickory acknowledges that it does not provide Star 69 service currently.  Hickory’s failure to provide Star 69, however, does not constitute unreasonable service because Hickory is not obligated to provide this customer calling service. This portion of Ms. Kennedy’s complaint, therefore, must be dismissed.



It is clear from the motion to dismiss and Hickory’s new matter that long distance companies do offer their services in Hickory’s service territory and that Ms. Kennedy has taken advantage of several of them during the one year she has been a Hickory subscriber.  This portion of Ms. Kennedy’s complaint, therefore, must be dismissed.



The Commission has certificated at least one facilities-based CLEC to operate in Hickory’s service territory, but that CLEC chose not to stay in the market.  Hickory is not responsible for this.  It is possible for a CLEC to operate in an incumbent local telephone company’s service territory without building facilities duplicating those of the incumbent local telephone company.  This is accomplished by a CLEC entering into an agreement, with Hickory here, to interconnect with Hickory’s facilities to provide competing local telephone service within Hickory’s service territory.  The Commission has ruled, however, that Hickory and other rural telephone companies are not required to enter into such interconnection agreements with CLECs which do not have their own facilities.  It is clear, therefore, that Hickory is not preventing local phone companies from operating in its service territory.  For this reason, this part of Ms. Kennedy’s complaint must be dismissed.



The purpose of the prehearing conference was to give Ms. Kennedy the opportunity to respond to the motion to dismiss.  She was unable to give reasons why the motion to dismiss should not be granted.  Her complaint, therefore, will be dismissed and it will be dismissed without a hearing.

Section 703(b) of the Public Utility Code, 66 Pa. C.S. §703(b) provides, in pertinent part, as follows:

The commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.  

Section 5.21(d) of the Commission’s regulations, 52 Pa. Code §5.21(d), reads, in pertinent part:

(d) The filing of a formal complaint entitles the complainant to a formal hearing before the Commission except that the Commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest. 

A hearing is necessary only to resolve disputed questions of fact, and is not required to resolve questions of law, policy, or discretion.  Lehigh Valley Power Committee v. Pennsylvania Public Utility Commission, 563 A. 2d 548 (Pa. Cmwlth. 1989); Lehigh Valley Power Committee v. Pennsylvania Public Utility Commission, 563 A. 2d 557 (Pa. Cmwlth. 1989).  



The law is clear here.  First, Hickory provides call waiting.  Second, Hickory’s failure to provide Star 69 does not constitute the rendering of unreasonable service pursuant to Section 1501 of the Public Utility Code, 66 PA. C.S.A. §1501.  As noted in footnote 3 above, Hickory will be providing Star 69 before the end of the year.  Third, long distance carriers operate in Hickory’s service territory and Ms. Kennedy has used many of them.  Finally, facilities-based CLECs can operate in Hickory’s service territory and Hickory is not required to enter into interconnection agreements with CLECs which do not have their own facilities.  

Because the law is clear and because Ms. Kennedy is not entitled to any relief it is not in the public interest to expend the parties’ and the Commission’s time and resources to hold a hearing.  For this reason, I grant Hickory’s motion to dismiss and dismiss Ms. Kennedy’s complaint without a hearing.

Conclusions of Law
1.
The Commission has jurisdiction over the parties to and the subject matter of this proceeding.

2.
Hickory’s motion to dismiss should be granted.



3.
A hearing is necessary only to resolve disputed questions of fact, and is not required to resolve questions of law, policy, or discretion.



4.
It is not in the public interest to hold a hearing in this matter because it is clear from the pleadings that under the law Ms. Kennedy is not entitled to relief.

ORDER



Therefore;



IT IS ORDERED



1.
That the Motion to Dismiss filed by Hickory Telephone Company is granted.

2.
That the Complaint of Judi Kennedy against Hickory Telephone Company, at Docket No. C-20027901 is dismissed.

Dated:  October 29, 2002



___________________________








LARRY GESOFF








Administrative Law Judge

�	In its answer and in its new matter, Hickory states that, in recognition of Ms. Kennedy’s disability, it provides her with a full credit on her account for all Directory Assistance charges.


�	I do not address Ms. Kennedy’s assertion that her call waiting does not work properly because it is not part of her complaint.  She made the assertion for the first time at the prehearing conference.  I note Ms. Swindler’s statement that Hickory tested her service and found it to be operating properly.  In addition, Mr. Swindler stated that Ms. Kennedy never called Hickory to complaint about her call waiting service, and Ms. Kennedy acknowledged this.  


�	This issue, however, appears to be moot because Hickory expects to offer Star 69 service to its customers by the end of this year.	 
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