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BY THE COMMISSION:

Before us for consideration are the Comments to our Tentative Order entered June 24, 2002, in which we addressed the Exceptions filed to the Recommended Decision of Administrative Law Judge (ALJ) Michael C. Schnierle issued on October 2, 2001.  In issuing our Tentative Decision, we solicited comments from the Parties on various issues relative to this proceeding.  

The Commission received Comments from the following Parties:  Verizon Pennsylvania Inc. (Verizon PA); MCI WorldCom Communications (MCIW); AT&T Communications of Pennsylvania, Inc. (AT&T); Cavalier Telephone Mid-Atlantic, LLC (Cavalier); Metropolitan Telecommunications (Met-Tel),
 and the Office of Trial Staff (OTS).  The Office of Small Business Advocate (OSBA), the Office of Consumer Advocate (OCA), and CTSI, Inc. (CTSI) (Collectively, Joint Commentators) filed Joint Comments.  Reply Comments (R.C.) were filed by Verizon PA, CTSI, and the OCA.  



In addition to the Parties filing Comments to the Tentative Order, the following Parties also participated in the instant proceeding:  XO Pennsylvania (XO), Yipes Transmission, Inc. (Yipes), Covad Communications Company (Covad), Network Access Solutions Corporation, and Cavalier.  



Also before the Commission for consideration are the Exceptions (Exc.) of Verizon PA, MCIW, AT&T, CTSI, the OCA, the OSBA, and the OTS, and the Joint 

Exceptions of XO and Yipes with respect to the Recommended Decision of ALJ Michael C. Schnierle, issued on October 2, 2001.  

Finally, we shall also consider the Petition to Reopen the Record, filed by CTSI and the Petition to Reopen the Record, filed by the Commission’s OTS.  Verizon PA filed responses opposing both respective Petitions.  

History of the Proceeding

This proceeding was commenced as a result of our April 11, 2001 Order in Re:  Structural Separation of Bell Atlantic-Pennsylvania, Inc. Retail and Wholesale Operations, (Functional/Structural Separations Order) Docket No. M‑00001353. Specifically, in Ordering Paragraph No. 16 of that Order, we mandated:  

That a proceeding shall be convened to determine whether any further adjustment of performance measures penalties may be necessary.  The purpose of the performance metrics penalties is to ensure performance by Verizon.  Accordingly, this proceeding shall also consider what level of penalties is necessary to achieve this goal.  Among those metrics addressed shall be order flow through, Billing Completion Notices (BCN), and under developed (UD) metrics.  The proceeding shall result in a report and recom​mendation to the Commission for decision, no later than September 30, 2001.



Subsequently, the scope of this proceeding was modified by our Secretarial Letter issued June 6, 2001, in Re: Consultative Report on Application of Verizon Pennsylvania Inc. for FCC Authorization to Provide In-Region InterLATA Service in Pennsylvania, Docket No. M-00001435 (271 Report):  

[I]n the further proceeding called for in ordering paragraph 16 of our Functional/Structural Separations Order, there will be a rebuttable presumption that the features of the NY remedies plan should be made applicable and tailored to Pennsylvania. Given that the participants in this proceeding have agreed to adopt the New York metrics, we anticipate that this further proceeding will address whether to conform the Pennsylvania metrics to New York metrics, as proposed by Verizon PA, as well as an appropriate transition to such metrics.

(271 Report, p. 267).



On July 16, 2001, Verizon PA filed its redlined version of the New York (NY) metrics
 applicable to Pennsylvania.  Verizon PA’s filing also included a summary of consensus metrics as they existed in New York in July 2001,
 as well as additional proposed metrics.  Also on July 16, 2001, CTSI, XO, the OCA, the OTS, and the OSBA filed a Joint Proposal setting forth metrics applicable to Directory Listings/White Pages (DL/WP).  MCIW filed certain comments and proposals pertinent to the metrics.



On July 25, 2001, Verizon PA filed two PAP proposals.  One was a modified version of the New York remedies plan (the NY PAP) and the second was an entirely new PAP (the New PA PAP).  Neither PAP proposal was accompanied by any explanation or comments.  Also on July 25, 2001, MCIW and Met-Tel filed comments regarding remedies plans.  XO and Yipes filed joint comments regarding the proposed PAPs.  AT&T filed comments and its red-lined version of the NY remedies plan, modi​fied for Pennsylvania.  CTSI, XO, and the OSBA filed proposals relative to DL metrics and remedies.



In an August 1, 2001 letter, MCIW complained that Verizon PA violated the procedural schedule adopted at the Prehearing Conference by not including explanatory comments with its PAP proposal.  MCIW requested permission to file reply comments on August 13, 2001.  Pursuant to the procedural schedule, Verizon PA, AT&T, Covad, CTSI, the OSBA, XO and Yipes filed comments to the PAP proposals.  Also, the OTS and OSBA joined in the comments of CTSI relative to certain issues.



An evidentiary hearing was held before ALJ Schnierle on August 14, 2001.  Several Parties filed Briefs.  Reply Briefs were not permitted.  On September 27, 2001, CTSI filed a Petition to Reopen the Record for entry of evidence of alleged continuing directory listing problems caused by Verizon PA.



The Recommended Decision was issued on October 2, 2001.  Verizon PA, MCIW, AT&T, CTSI, the OCA, the OSBA, and the OTS filed their respective Excep​tions (Exc.).  XO and Yipes filed Joint Exceptions.  Various Parties filed Reply Exceptions (R.Exc.). 



On May 6, 2002, Verizon PA, MCIW, and AT&T filed a Settlement Agree​ment requesting that the Commission adopt a Consensus PAP as the Pennsylvania Performance Assurance Plan (PA PAP).  By Secretarial Letter issued on May 9, 2002, the Commission directed all interested Parties to file comments to the Consensus PAP no later than May 17, 2002.  The OTS, the OCA, and the OSBA filed joint Comments to the Consensus PAP.  CTSI also filed Comments to the Consensus PAP.



In a Tentative Order entered on June 24, 2002, we addressed the Excep​tions, as well as other issues relevant to this proceeding.  After reaching tentative dispositions on various issues, we provided the Parties with the opportunity to file Comments to the Tentative Order
 within twenty days and Reply Comments within ten days thereafter.  We expressly requested comments on certain issues, but the Parties were free to comment on any matter in the Tentative Order.  As noted above, several Parties filed Comments and Reply Comments.  

In this Final Order, we will address in final form the issues previously raised during this proceeding as well as the issues raised in the Parties’ Comments and Reply Comments.  As we review the Comments and Reply Comments, we are reminded that we are not required to consider expressly or at great length each and every contention raised by a Party to our proceedings.  (University of Pennsylvania v. Pennsylvania Public Utility Commission), 86 PA. 410, 485 A.2d 1217, 1222 (1984).  Any argument, which is not specifically addressed herein, shall be deemed to have been duly considered and denied without further discussion.  

Background


Metrics and remedies plans are integral components of competition.  These items facilitated the application process for entry into the long distance market, also known as the Section 271 process, and the commercial availability period associated with the Section 271 process.  Metrics in various areas, including ordering, provisioning, main​tenance and repair, and billing, provide a method to correlate an incumbent local exchange carrier’s (ILEC) relative performance between its provisioning of wholesale 

and retail services.  The Commission can use these statistics and statistical analyses to monitor if there is a level playing field between the ILEC and the competitive local exchange carriers (CLECs).  The results of the metrics are presented to the Commission and the CLECs in monthly reports.  Any failure to meet the standards of the metrics, or other violations as determined by previous orders, results in a remedy that is set forth in the PAP.  The title is self-explanatory in that the plan’s purpose is to ensure that the ILEC satisfies its commitment to meet the standards for providing services to the CLECs.  Thus, the Guidelines, the reports, and the PAP play vital roles as ways to monitor the competitive marketplace. 

Guidelines and PAPs are not static documents.  Changes to them can only occur as a result of Commission action either through the processes which we will discuss more fully below or as a result of the Commission’s own initiative.  To that end, we encourage Parties to attempt to reach a consensus on future changes through informal processes, but if this is not possible, then the Commission’s formal complaint and/or Alternative Dispute Resolution (ADR) processes remain available.

Discussion

I.
Overall Summary of ALJ’s Metric Recommendation


Substantively, ALJ Schnierle recommended adoption of Verizon PA’s proposal based on the July 16, 2001 NY Guidelines, as adapted to Pennsylvania, in lieu of the existing PA Guidelines.  He recommended that Verizon PA should be required to report on these metrics consistent with its reporting requirements for the NY metrics in New York.  Specifically, he found that the metrics must be calculated the same way in Pennsylvania as in New York with respect to data inclusions and exclusions.  He rejected the retention of any current Pennsylvania metrics that do not exist in New York.  The ALJ reasoned that the 271 Report “dictated” that the entire existing PMO I
 design be supplanted by adoption of the metrics in the NY Guidelines.  As will be discussed in greater detail, infra, the ALJ also articulated that he could not rely upon the 271 Report record in the instant contested proceeding.  (See, e.g., R.D., p. 17-18).


New York had two metrics in its PAP.  These were the only NY metrics which are not in the NY Guidelines.  As a ministerial adjustment, Verizon PA proposed to move the two metrics (P0‑9, Timeliness of Trouble Ticket Resolution and OR‑4, Timeliness of Completion Notification) from the NY PAP to the PA Guidelines.  In the absence of any objection, the ALJ recommended inclusion of these two metrics as part of the Guidelines rather than as a feature of the PAP.



The ALJ recommended that all future proposals for new or changed metrics (except as were expressly raised in this proceeding) must go through the NY CWG.  If the NY CWG process were to fail to resolve an issue within nine months, the proponent of the new/changed metrics could then petition this Commission to adopt the proposal.  There would be a presumption against divergence from the NY Guidelines with the burden on the proponent of such divergence to show that the New York network operations are different from the Pennsylvania network operations.

For the new metrics that were proposed and discussed in this proceeding (i.e., not presently existing in New York), as well as any new ones which will be proposed on a going-forward basis, the ALJ found that there was no Commission-imposed standard by which to decide whether a particular metric should be added to the new PA Guidelines.  The ALJ again suggested that proposals to deviate from uniformity with the NY Guidelines should be based on some difference between the telecommuni​cations business in New York and the telecommunications business in Pennsylvania in a significant feature justifying departure from a NY metric.  Differences could involve the telephone network itself; OSS; major problems in Pennsylvania not present in New York; or a host of other factors.  He felt that it should not be sufficient to argue that New York “did not get it right” or that “there is a better way to do it.”  (R.D. p. 15).



Using this framework for disposing of the particular new metrics proposals that were discussed on the record before the ALJ, the ALJ recommended rejecting the metrics from New York that had not yet been adopted by the NY PSC.  The ALJ also recommended rejection of Verizon PA’s proposed revisions to OR-6, intended to measure DL/WP service order errors, citing lack of evidence that directory listings/white pages (DL/WP) metrics were necessary.
  The ALJ did not view the 271 Proceeding as “establishing a need” for DL/WP metrics.  The ALJ opined that if the Parties want DL/WP metrics, the Parties must first propose them in the NY CWG. 


The ALJ further rejected the following metrics proposed by MCIW:  (1) a billing metric to measure the percentage of billing errors which were corrected within a given number of days; and (2) changes to trunking metrics (PR‑4, Missed Appointments, and NP‑7, Timeliness of Response to Request to Order [VZ]-to-CLEC trunks).  Verizon PA opposed these changes because they were under discussion in the NY CWG.  The ALJ agreed with Verizon PA that the MCIW proposed metrics should not be adopted because (1) there was no evidence in the record that there are problems in Pennsylvania that do not exist in New York; and (2) there was no evidence to show that the billing metric would tend to correct any Pennsylvania-specific problem.


Yipes’ proposed metrics regarding dark fiber were opposed by Verizon PA.  The ALJ also recommended rejection of Yipes’ proposal for dark fiber metrics, which proposal had not been through the NY CWG, because there was no showing that there is need in Pennsylvania for dark fiber metrics.


Finally, the ALJ recommended that Verizon PA should implement report​ing under the Guidelines adopted herein after appropriate change control measures and within ninety days of entry of a final Commission Order.

II.
Precedential Value and Significance of the 271 Proceeding

A.
ALJ Recommendation

ALJ Schnierle discussed the precedential value and significance of the Commission’s comments set forth in the 271 Report.  (R.D., pp. 16-18).  ALJ Schnierle, in discussing the need for a new metric (i.e., for DL/WP), concluded that the comments in those reports did not, in his view, establish or recognize a need for such a new metric.  ALJ Schnierle recommended that no new metric be adopted for three reasons:  (1) the 271 Report was not an adjudication; (2) the 271 Report did not follow the normal procedural rules observed in hearings before ALJs; and (3) even were the ALJ to rely on the record in the 271 Report, he was not convinced that such would support the adoption of a DL/WP metric in this proceeding.  As previously mentioned, the ALJ rejected reliance upon the record from the 271 Report.  (R.D., p. 17).  

B.
Exceptions


CTSI, the OSBA and the OTS argued that this Commission’s commentary in its 271 Report is significant and of precedential value and that it should be recognized in this proceeding.  (CTSI Exc., p. 5; OSBA Exc., pp. 4-6; OTS Exc., p. 8-9).



The OCA likewise asserted that the record in the 271 Report should be considered herein.  The OCA averred that the ALJ’s conclusion not to rely upon the 271 record came as a surprise to the Parties, especially since no one objected to the use of the 271 Report record.  The OCA further contended that the ALJ impermissibly raised this issue, sua sponte, in the Recommended Decision, thereby denying the Parties even the opportunity to argue for an alternate option or process.  (OCA Exc., pp. 10-11).  

C.
Tentative Order

We noted in the Tentative Order that ALJ Schnierle did not place a great deal of reliance on the 271 Proceeding.  We concluded, however, that the 271 Report, while not an adjudication, does represent a sufficient basis on which to rely regarding an issue of policy established in said proceedings. 

D.
Comments and Reply Comments



We discern no express opposition to our conclusions in the Tentative Order relative to the precedential value and significance of the 271 Proceeding, the 271 record, and the 271 Report in this proceeding. 

E.
Disposition

Having discerned no opposition to our conclusion that the 271 Report does represent a sufficient basis on which to rely regarding an issue of policy established in said proceedings, we shall affirm and restate our position herein.  


This Commission relied on evidence in the 271 Report proceeding to make its recommendation to the FCC in the 271 Report.  We fashioned this proceeding in large measure from the Parties’ assertions during the 271 Report en banc hearings.  In particular, for the en banc portion, ex parte rules were in effect, and the witnesses were under oath and subject to cross examination as well as questions from the Commission during the en banc hearings.  Additionally, we are mindful of our representations to the FCC in our Reply Comments to Verizon PA’s 271 application, (which are discussed more fully herein).  In those Reply Comments, we said that we would address the merits of matters relating to new metrics and remedies changes in this proceeding with a preference for a collaborative approach to refinements.



Notwithstanding the recommendation of ALJ Schnierle, we conclude that the 271 Report, while not a traditional adjudication, does represent a sufficient basis on which to rely regarding an issue of policy established in said proceedings.  The participants to the 271 Report and to the instant proceeding have not recorded any objections to the use of the 271 Report record.  The ALJ, in an abundance of caution, raised the issue sua sponte.  However, the participants in the 271 Report as well as the FCC, are entitled to rely on the pronouncements therein, to the extent they are not offered as conclusive of any disputed question of fact, but are relied upon as establishing policy favored by this Commission.  Based on the foregoing, we shall grant the Exceptions of the participants relative to the precedential value and significance of the 271 Proceeding and record, consistent with this discussion.  

III. Burden of Proof

A. ALJ Recommendation


In dealing with the Parties’ requests for the addition of specifically identified new PA metrics, the ALJ determined that deviations from a NY Guidelines and a NY PAP, now and in the future, should require a Party to “prove that the telephone business in Pennsylvania is different from the business in New York in a significant feature such that departure from the New York metric set is justified.”  (R.D., p. 14).  

B. Exceptions



The OTS claimed that the ALJ’s articulated standard constituted an improper basis upon which to evaluate certain metrics proposals (e.g., the DL metric proposal), thereby penalizing those Parties which followed the litigation process established at the Prehearing Conference.  For example, inclusion of a DL metric would be a deviation from the NY Guidelines, but the OTS averred, that no one even suggested that a DL metric was not required in Pennsylvania.  Therefore, it was unnecessary for the Parties to argue as to the need for such a metric.  (OTS Exc., pp. 5-8).  The OTS asserted that had there been any notice that the 271 Report record was suspect in the opinion of the ALJ, then the 271 Report evidence could have been supplemented and subjected to cross-examination by the Parties who relied on it.  (OTS Exc., pp. 8‑9).


The OCA asserted that, if the evidentiary burden had been clear (at least with respect to DL metrics), the Parties might have worked to develop and present additional evidence.  (OCA Exc., p. 7).  The OCA claimed that any suggestion that all metrics proposals in this proceeding should have been evaluated through a comparison of Pennsylvania and New York network conditions is unfair and an unworkable evidentiary burden that was never disclosed during litigation of this proceeding.  (OCA Exc., pp. 5‑7).  Further, the OCA argued that the ALJ acknowledged that such a burden should not apply to proposals now pending in the instant proceeding.  (OCA Exc., p. 6, citing R.D., p. 13).


Finally, the OSBA asserted that the ALJ impermissibly changed the burden of proof without notice.  (OSBA Exc., pp. 9-11).

C.
Tentative Order

We noted in the Tentative Order that ALJ Schnierle raised this issue sua sponte.  We concluded that the Parties will not have to prove that the telephone business in Pennsylvania is different from the business in New York in order to make their cases to support new metrics provisions herein or in the future.  

D.
Comments and Reply Comments



We discern no express opposition to our conclusions in the Tentative Order relative to the burden of proof to be used in this and future proceedings. 

E.
Disposition  


Our specific discussion of this issue in the Tentative Order was framed in terms of metrics.  We wish to clarify that our resolution relative to the burden of proof applies to remedies proposals as well as metrics proposals.  Clearly, when we laid the groundwork for the remedies aspect of this proceeding, our Functional/Structural Separations Order did not specify that the standard for remedies in this proceeding or any other proceeding would be based upon proof that the Pennsylvania telephone business differs form the New York telephone business.  Nor did we establish such a standard for metrics when we expanded the scope of this proceeding as result of the 271 Report to include a review of metrics.


Even if we were to chose to use such a standard, we find that the standard and burden of proof imposed upon the Parties by the ALJ in this proceeding were not disclosed to the Parties in sufficient time to allow the Parties to adapt to them.  Additionally, we did not expect the Parties to have to start over in reaching a result herein.  The time frame established for this proceeding clearly did not contemplate a de novo review of all Parties’ positions.  Furthermore, the litigation schedule established in this proceeding on July 6, 2001, by the ALJ, clearly contemplated that any Party could file proposals for metrics or remedies herein.


Further, we find that the standard and burden of proof recommended by the ALJ were overly conservative.  Neither the 271 Report nor our Functional/Structural Separation Order require a party proposing a new metric or remedy provision for Penn​sylvania that has not been adopted by the NY PSC to prove the New York telephone business is different from the Pennsylvania telephone business.

Accordingly, we shall not adopt the ALJ’s recommendation.  Our review of the Parties’ proposals for specifically identified new metrics or remedies provisions herein (or in the future) will not require the Parties to prove that the telephone business is different in Pennsylvania than in New York. 

IV.
Carrier-to-Carrier Guidelines

A. Which Model to Use:  July 2001 Proposal in the Record, November 2001 New York Guidelines or May 2002 New York Guidelines?

1.
July 2001 Proposal in the Record before the ALJ



Throughout the pleading, hearing, briefing, and exception periods, the Parties and the ALJ were working from the July 2001 proposed metrics in the record.  At the time the Recommended Decision was written, the metrics up for discussion were those in the July 2001 proposal in the record.  Thereafter, the NY PSC twice amended the NY Guidelines upon which the July 2001 proposal had been based.


2.
New York Guidelines History
In an October 29, 2001 Order, the NY PSC adopted revisions and modifica​tions to the then-existing NY Guidelines that represented consensus as well as non-consensus agenda items of the NY CWG.  Subsequently, the NY PSC approved Verizon NY’s November 2001 Compliance Filing as the NY Carrier-to-Carrier Guidelines.  We note that the November 2001 NY Guidelines have deleted numerous metrics which were contained in the July 2001 PA metrics proposal (July 2001 metrics version) that was entered into the record on this proceeding.  In an Order adopted on April 29, 2002, the NY PSC again adopted revisions to the NY metrics.  On May 14, 2002, Verizon NY filed 
its NY Carrier-to-Carrier Guidelines Compliance Filing (May 2002 NY Guidelines).
  The November 2002 NY Guidelines are now in effect in NY. 

3.
Tentative Order
As noted, the November 2001 revisions to the NY Guidelines became effective after the close of the evidentiary record herein, the issuance of the Recom​mended Decision, and the expiration of the Exceptions and Reply Exceptions periods.  Thus, the positions of the Parties, herein, as well as the Recommended Decision, were at most, based upon the July 2001 proposal or the NY Guidelines as they existed at the close of the record, i.e., a February 2001 version.  With the onset of the November 2001 NY Guidelines and later the May 2002 NY Guidelines and the suggestion by Verizon PA that the Recommended Decision provided for the adoption of November 2001 Guidelines,
 we were reluctant to adopt NY Guidelines that all Parties, especially the PA CLECs and statutory advocates that do not operate in New York, had not had an opportunity to review and provide comment on in a Pennsylvania proceeding.  

To ensure that all Parties had proper notice of the November 2001 and the May 2002 changes to the NY Guidelines and an opportunity to submit comments thereon, we issued our Tentative Order herein.  We took official notice of the November 2001 NY metrics and the May NY 2002 metrics as posted in NY Guidelines on the NY PSC website.  We noted that the November 2001 NY metrics deleted all billing accuracy measures as well as all PR-2 metrics, each of which were previously contained in the July 2001 metrics version.  We further recognized the importance of these deleted metrics relative to commercial operations in Pennsylvania, as expressed by certain Parties during the 271 Report.  We invited the Parties to comment on these issues as well as other issues relative to the Commission adoption of the November 2001 NY Metrics, in lieu of either the July 2001 metrics proposal or the May 2002 NY metrics.  We noted that we believed that starting with a current version of the NY metrics was a logical step, but we further noted that there could be confusion as to what version of the metrics were expressly in the record and under consideration.  Parties had twenty days after the entry of the Tentative Order to file comments relative to what would constitute an appropriate starting point for the new Pennsylvania metrics.

4.
Comments and Reply Comments

Verizon prefers the “most current” version of the NY metrics (Verizon PA Comments, pp. 2‑4) and notes that most Parties do not oppose the May 2002 NY metrics as the starting point for Pennsylvania (Verizon PA R.C., p.  1).  AT&T (Letter Comments) and Met-Tel (Met-Tel Comments, p.  2) support the use of the May 2002 NY metrics.  The OTS supports the retention of the billing accuracy metrics.  (OTS Comments, pp. 6‑7; OTS Petition to Reopen, p.  3).  

5.
Disposition

We note express support in the Comments for the May 2002 NY Guidelines as the starting point for the PA new metrics and a lack of support for any of the earlier versions.  This is despite the fact that the May 2002 NY Guidelines were not on the record herein when the ALJ issued his Recommended Decision and the Parties filed their exceptions.  We find that our solicitation in the Tentative Order of Comments and Reply Comments on using the November 2001 NY Guidelines or the May 2002 NY Guidelines in lieu of the July 2001 proposal in the record cures any defect of the record.  

Accordingly, based upon the Parties’ positions, we shall adopt the May 2002 NY Guidelines as the starting point for revising the Pennsylvania metrics.  As we have discussed elsewhere in this Order, our adoption of the May 2002 NY Guidelines as the starting point shall be subject to the adoption of certain modifications to address Pennsylvania-specific concerns.  

B.
Uniformity with New York Guidelines

1. ALJ Recommendation


The ALJ opined that uniformity of the metrics across the Verizon footprint was the objective or “preeminent goal” in this proceeding.  (R.D., pp. 11, 14).

2. Exceptions


XO/Yipes argued that the ALJ relied too heavily on uniformity across the Verizon footprint (especially with respect to dark fiber and DL/WP metrics), resulting in an abrogation of Commission authority and jurisdiction.  (XO/Yipes Exc., p. 2).  

According to CTSI, the ALJ erred (1) in finding no articulated Commission standard for adoption of unique Pennsylvania metrics, and (2) in creating his own standard of uniformity with New York as the key.  (CTSI Exc., pp. 10-13).

The OCA argued that Pennsylvania entities should not have to prove a difference between telecommunications operations in New York and Pennsylvania before a metric can be considered for implementation in Pennsylvania.  Such a standard, stated the OCA, impermissibly gives New York a virtual pre-emptive effect in Pennsylvania for the sake of uniformity.  (OCA Exc., pp. 1- 2).  The OCA continued that the ALJ had gone beyond tailoring the New York metrics to Pennsylvania.  “There is certainly no indication in PUC orders that the ‘preeminent goal of the Pennsylvania metric plan is uniformity across [Verizon’s] service territory.’”  Further, the OCA asserted that there was no indication that the Commission intended to have the Parties litigate the comparative differences between Verizon PA and New York networks to develop metrics for Pennsylvania.  (OCA Exc., pp. 2-5).

In its Reply Exceptions, Verizon PA argued against needless deviation from the New York Guidelines.  (Verizon PA R.Exc., p. 14).

3.
Tentative Order

In the Tentative Order, we noted that metrics will never be static.  One uniform set of metrics does not fit all markets in the Verizon footprint.  All markets are not at the same stage of maturity.  Entrants and business plans vary from jurisdiction to jurisdiction.  We indicated that if we were to be asked to decide whether to go with NY metrics or to deviate from NY metrics and there were no practical differences between the two, we would favor uniformity as a factor, but not the sole factor, in our decision-making process.  We established that we would not favor uniformity at the cost of imposing unreasonable burdens upon the various interested stakeholders.  We did not expressly seek comments on this issue in the Tentative Order.  

4.
Comments and Reply Comments

Met-Tel supports uniformity.  (Met-Tel Comments, p. 2).  Verizon asserts that we should use only “industry-wide CWG metrics.”  Other proposals do not accurately measure Verizon’s wholesale performance.  (Verizon PA R.C., p. 2.) 

5.
Disposition

As we said in the Tentative Order and elsewhere in this Order, the development of Pennsylvania metrics shall not be reduced to proving the similarity or dissimilarity between the New York and the Pennsylvania network operations and marketplaces.  Uniformity is not the “preeminent goal” or objective of this proceeding.  We shall not seek uniformity in derogation of our obligations to customers or utilities within the Commonwealth.  Moreover, there is no evidence in the record that some diversity in the metrics systems is inherently counter-productive.  Had we intended uniformity as the goal, we would not have needed this proceeding to determine “whether to conform the Pennsylvania metrics to the New York metrics as proposed by Verizon PA as well as an appropriate transition to such metrics.”  (271 Report, p. 267).  

Accordingly, where we are asked to decide whether to go with a NY metric or to deviate from a NY metric and there is no practical difference between the two, we shall consider uniformity as a factor in our decision-making process.  However, we shall not favor uniformity at the cost of imposing unreasonable burdens upon Pennsylvania consumers or commercial enterprises, our service providers (whether ILEC or CLEC), the Pennsylvania statutory advocates, or this Commission.

C.
Additional or New Metrics to be Considered in this Proceeding

1.
ALJ Recommendation



The ALJ rejected all metrics that had not been through the NY CWG process and subsequently adopted by the NY PSC.  (R.D., pp. 16-20).


2.
Exceptions

XO/Yipes argued that, heretofore, CLECs had no obligation to raise matters in the NY CWG and that this Commission cannot and should not use the NY CWG to preclude initial consideration in Pennsylvania, of metrics proposals for Pennsylvania (especially for dark fiber and DL/WP).  (XO/Yipes Exc., p. 2).  XO/Yipes further argued that rejecting a proposed metric in this proceeding because it was not first taken to the NY CWG is contrary to the ALJ’s finding that there is no existing obligation to go to New York first.  (XO/Yipes Exc., pp. 8-10).  

According to CTSI, it is error to require the Parties to go through a third proceeding (in the NY CWG) and possibly a fourth proceeding (back to a Pennsylvania CWG) to obtain a resolution of a proposal made in this proceeding.
  (CTSI Exc., pp. 13‑14).

In its Reply Exceptions, Verizon PA argued that this Commission should reject any Exceptions or proposals that would undermine the NY CWG process (Verizon PA R.Exc., pp. 11-13) or result in additional metrics.  (Verizon PA R.Exc., pp. 11-13).  

3.
Tentative Order

In the Tentative Order, we said, inter alia, that Pennsylvania metrics do not exist to feed the NY CWG process, or any CWG process for that matter.  We did not expressly request comments on this issue.  

4.
Comments and Reply Comments

We find no comments to the Tentative Order on this issue.

5.
Disposition

We see no need to change our disposition of this issue as articulated in the Tentative Order.  Pennsylvania metrics do not exist to feed the NY CWG process, or any CWG process for that matter.  The CWG process exists (or should exist) to facilitate consensus building among the Parties more efficiently than the litigation process.  Further, we did not see how having metrics in Pennsylvania that do not exist in New York undermines the CWG process.  We established that we would consider the specific proposals for new metrics proposed in this proceeding, consistent with our representa​tions to the FCC (and the CLECs) that we would address the articulated deficiencies in Verizon PA’s admittedly imperfect PA Guidelines in this proceeding.  Further, we discuss our participation in the NY CWG and the creation of PA CWG, infra, in the “Future Changes” segment of this Order.  Accordingly, our disposition relative to specific new metrics will be addressed, infra.  

D.
Directory Listing/White Pages Metrics

1. Positions of the Parties


Verizon PA proposed OR-6 containing certain additions designed to measure DL service order errors.  This metric has no counterpart in the existing New York metrics.  Although no Party opposed this metric, several Parties believed that it does not go far enough in addressing DL/WP problems.  Specifically, CTSI, XO, the OCA, the OTS, and the OSBA presented a Joint Proposal for three DL/WP metrics.  (R.D., pp. 16-17).  These Parties proposed these metrics in response to this Commission’s Consultative Report in 271 Report.  (See 271 Report, cited supra, pp. 196, 209; R.D., pp. 16-17).


2.
ALJ Recommendation

The ALJ rejected the proposed DL/WP metrics offered by the Parties, based upon his view that the 271 Report did not constitute binding precedent, did not follow normal procedural rules, and, as a consequence, any reliance thereon may be problematic.  (R.D., p. 17).

3.
Exceptions

The OSBA argued that there should have been a WP metric, especially inasmuch as Verizon PA virtually conceded the need for one.  (OSBA Exc., pp. 6‑9).  As noted above, the OSBA supported the Joint Proposal.  (OSBA Exc., pp. 11-15).



CTSI argued that the 271 Report provided adequate support for WP metrics and further asserted that Verizon PA conceded the need for such a metric.  (CTSI Exc., pp. 2-4, 5-8).  Citing the agreement as to the WP metrics, CTSI argued that the ALJ erred in foreclosing presentation of evidence supporting a need for such metrics.  (CTSI Exc., pp. 5, 8-10).  The ALJ further erred, according to CTSI, in proposing that Parties go through a third and possible fourth proceeding for a WP metric.  (CTSI Exc., pp. 13‑14).  Accordingly, on September 27, 2001, CTSI petitioned to reopen the record for the entry of evidence of alleged continuing directory problems.  Verizon PA opposed the reopening of the record.


XO/Yipes argued that the ALJ relied too heavily on uniformity in rejecting DL metrics and asserted that such reliance is an abrogation of Commission authority and jurisdiction.  (XO/Yipes Exc., p. 2).  XO/Yipes argued that the ALJ should have recom​mended adoption of the proposed OR‑6-04 DL metric, claiming that the 271 record supports a DL metric and that the Parties conceded that a DL accuracy metric was necessary.  According to XO/Yipes, the Parties disagree only on the measurement process and performance standard.  In this regard, XO/Yipes noted that Verizon PA wanted a 95% standard while the Joint Proposal Parties wanted a 99% standard.  (XO/Yipes Exc., pp. 21–24).  XO/Yipes further argued that OR‑6‑04 should be reported on a CLEC-specific basis.  (XO/Yipes Exc., pp. 24-26).  XO/Yipes continued that it was error not to adopt the proposed PR‑X‑01 to evaluate the timeliness and accuracy of Verizon PA’s provisioning of DL orders that are part of Local Service Requests (LSRs) and the proposed PR‑X-02
 that relates to stand-alone service requests.  (XO/Yipes Exc., pp. 26-27).  Finally, XO/Yipes argued that the standard for GE‑1, timeliness and accuracy of DL verification report (DLVR), should be 99.9%, not 95%.  (XO/Yipes Exc., p. 27).


The OCA argued that a metric for the accuracy of directory listings as published is essential.  (OCA Exc., p. 12).  The OCA claimed that the Verizon PA proposal does not address the essential question of whether the listings are published in the directory according to the LSRs and Directory Service Requests (DSRs) submitted by the CLEC.  It is further noted that the NY metric does not address the problem, and that since there are PA DL metrics now that do not exist in New York, one cannot tell whether New York even has a problem.  (OCA Exc., pp. 11-15).  The OCA claimed that the Joint Proposal should have been adopted because there is no such category as “minor” directory errors.


The OTS argued that the ALJ misinterpreted the 271 Report.  According to the OTS, the favorable 271 Report did not mean that directory problems are minor, just that they were not great enough to hold up Verizon PA’s entry into in-region long distance.  (OTS Exc., pp. 8-9).  The OTS alleged error in the rejection of the Joint Proposal for DL/WP metrics.  The OTS noted that Verizon PA conceded the need for a DL metric with the only issue open for resolution being which DL metrics should be adopted:  the Joint Proposal for such metrics or Verizon PA’s proposal for a single metric.  (OTS Exc., pp. 9‑11).  The OTS concluded that relegating the Parties to the NY CWG for further pursuit of DL/WP metrics is not in the public interest; especially since Verizon PA offered, in the 271 Proceeding, to work with the Parties to develop a PA DL metric.  The OTS opined that the ALJ’s recommendation negates the offer since there is no NY DL metric.  (OTS Exc., pp. 11-12).  Finally, according to the OTS, there was no evidence that the Parties, including the public advocates, would have resources to re-advocate for a DL metric in New York.  (OTS Exc., pp. 11‑13).


In its Reply Exceptions, Verizon PA asserted that there is no need for additional WP metrics.  Verizon PA acknowledged that it did not oppose adoption of a reasonable metric for DL accuracy and that it did make such a proposal.  While Verizon PA would not object to the adoption of its own proposal, Verizon PA asserted that there is a good reason for the ALJ’s insistence that the matter go first to the NY CWG.  Verizon PA claimed that the various Joint Proposal DL/WP metrics are “superfluous,” “burdensome,” “unnecessary,” and “potentially misleading,” especially considering the small number of errors.  Under the Joint Proposal, the standard would require a virtual perfection standard.  Additionally, the metrics in the Joint Proposal can be significantly influenced by CLEC error and actions.  (Verizon PA R.Exc., pp. 16‑21).

4.
Tentative Order


We noted in the Tentative Order that this was the most hotly contested aspect of this proceeding.  We restated our belief that the record in the 271 Report adequately supported our consideration of the Joint Proposal for DL/WP metrics.  (271 Report, pp. 190-209).  Additionally, we found that there is an increasing need for accuracy and conformity of entries to facilitate database searches.  With increasing reliance upon computer retrieval of information, precision in such databases will become more, rather than less, of a criterion.


During the 271 Report proceeding, Verizon PA expressly agreed to work with the Parties in developing DL/WP metrics.  Further, Verizon PA made certain commitments to automate the DL/WP services and to reduce inadvertent omissions by February 2002.  Additionally, Verizon PA proposed in this proceeding certain revisions to OR‑6 designed to measure DL/WP service order errors.  We saw no need for further delay in adopting adequate DL/WP metrics while the Parties pursue attempts at deliberation or collaboration, relative to this issue.  We further saw no point in requiring a party to take the DL/WP issue to the NY CWG as the ALJ recommended.  DL/WP problems did not appear to be an issue under consideration of the NY CWG or as much of an issue in New York as they are in Pennsylvania.


We established that we would adopt the Joint Proposal DL/WP metrics.  We noted the need to incorporate the Joint Proposal DL/WP metrics into the particular PAP to be adopted in this proceeding.  We, therefore, requested the Parties comment on the appropriate standard for the Joint Proposal DL/WP metrics and the manner in which remedies will apply for misses.


5.
Comments and Reply Comments


Verizon PA comments that the DL/WP Joint Proposal metrics are untested, used nowhere else, undiscussed, burdensome, misleading, and regulatory overkill with little or no benefit.  Therefore, Verizon concludes that they should be rejected.  If it is determined that metrics for this aspect of performance are necessary, Verizon PA asserts that this Commission should adopt the DL metrics in use in Virginia and the District of Columbia.  According to Verizon, Metric OR‑6 should be used because Verizon PA and CLEC listings are handled identically once the service order is generated, resulting in automatic parity.  (Verizon PA Comments, pp. 2 & 5-6).  Verizon PA further alleged a number of problems with the DL/WP Joint Proposal metrics.  (Verizon PA Comments, pp. 7-13.)  Verizon asserts that it is an unsubstantiated theory that Verizon’s retail performance in this area is near perfect.  While Verizon PA urges us to reject the Joint proposal DL/WP metrics, it is willing to have us adopt its proposal for OR-6-04.  Finally, Verizon PA asserts that the Joint Proposal DL/WP metrics are regulatory overkill, untested, burdensome, misleading, and of little or no benefit.  (Verizon PA R.C., pp. 2-4.)


The Joint Commentators seek hypothetical parity.  They assert that the DL/WP Joint Proposal metrics should be applied at the CLEC level, alleging a greater risk of errors for facilities-based CLECs.  They argue against footprint aggregation (Joint Comments, pp. 2-3) and in favor of OR-6 (Joint Comments, pp. 6-7).  CTSI notes that Virginia and the District of Columbia have DL metrics and that Verizon PA designed or controls its DL/WP systems so the burden of the systems is not a valid excuse.  (CTSI R.C., pp. 2-3).  CTSI asserts that Verizon PA’s testimony regarding it own good retail performance justifies a 99% parity standard, especially since Virginia has a 98% standard.  (CTSI R.C., pp. 3-4).  Further, GE‑1‑05 compares “ordered” to “provided,” not “provided” to “desired” and “timeliness” for a given act is defined in Commission regulations and various interconnection agreements negating a need to define it in a metric.  (CTSI R.C., pp. 3-4).  Finally, CTSI asserts that the jointly proposed PR-X-01 is not redundant because LSRs and DSLs need to be measured separately.  (CTSI R.C., pp. 4-5).


The OSBA supports the Joint Proposal DL/WP metrics.  (OSBA Comments, p. 1.)  Cavalier supports the position of CTSI, the OSBA, and the OCA.  (Cavalier R.C., p. 2.)  The OTS supports the position of CTSI.  (OTS Comments, p. 7.)

6.
Disposition


We established in the Tentative Order that we would adopt the Joint Proposal DL/WP metrics, subject to the Parties’ comments on how they should be incorporated into the particular PAP to be adopted in this proceeding.  We expected the Parties to comment on the appropriate standard for the Joint Proposal DL/WP metrics and the manner in which remedies will apply for misses.  We still do not have agreement between Verizon PA and the other interested Parties in this process.  

After reviewing the Comments and Reply Comments, we are persuaded by CTSI that reporting the metrics only on a footprint aggregation basis  is unwarranted.  Further, Verizon PA is in control of the design of the systems and procedures for handling listings for migrating and new retail CLEC customers.  According to Verizon PA, listings are handled identically “once the service order is issued.”  Part of the problem, however, has been generating the listing for the service order, especially for migrating customers who desire no change to their existing listings.  

Further, we agree with the Joint Parties that 95% is too low a standard for what is a critical function with only a once-a-year opportunity for corrections.  We believe also, however, that 99% may be too high a standard, at least initially.  We note that choosing a standard higher than 95% would not make us the highest standard in the Verizon footprint; Virginia and the District of Columbia have 98% standards.  Therefore, upon consideration, we shall adopt a 98% standard, for at least the first full year of operation of the Joint Proposal DL/WP metrics.  

If the PA CWG can reach an alternative recommendation, it may bring that recommendation to our attention after a full cycle of directories have been released.  The Parties may also avail themselves of the procedures set forth in the “Future Changes” segment of this Order.  Finally, we are mindful that Verizon PA is working on auto​mating its DL/WP process.  The PA CWG should have status reports on the progress of the DL/WP automation process.

Accordingly, the Joint Proposal DL/WP metrics shall be incorporated into the new PA Guidelines in Verizon PA’s compliance filing on a CLEC-specific and aggregate basis with a 98% standard.  Verizon PA shall make semi-annual status reports to the PA CWG on the status of DL/WP automation.

E.
Dark Fiber Metrics

1.
Positions of the Parties

Yipes proposed several metrics concerning dark fiber.  (Yipes Exh. 1).  Verizon PA argues that these metrics should be rejected or referred to the NY CWG, because they are unnecessary, are not part of the New York Guidelines, and had not been submitted to the NY CWG.  Verizon PA further observes that there has been minimal activity with regard to dark fiber and, consequently, little to measure.  (Verizon PA Brief, pp. 16‑17).

2.
ALJ Recommendation



The ALJ rejected proposed dark fiber metrics because they had not even been proposed in New York and Yipes had made no showing that there is a need for them in Pennsylvania.  (R.D., p. 20).

3.
Exceptions

Yipes contended that it has extensively arbitrated dark fiber in Pennsyl​vania (See Docket No. A‑310964), and that twelve other CLECs use dark fiber.  According to Yipes, this clearly demonstrated that there is a need for dark fiber and dark fiber metrics in Pennsylvania.  (XO/Yipes Exc., pp. 2-3).  Yipes continued that rejection of dark fiber metrics herein is contrary to the ALJ’s finding that there is no existing obligation to go to New York first with regard to the metrics proposed herein.  (XO/Yipes Exc., pp. 8-10).  According to Yipes, Verizon PA has an obligation to provide dark fiber, and dark fiber metrics are necessary to monitor dark fiber performance.  (XO/Yipes Exc., pp. 10-20).



In its Reply Exceptions, Verizon PA continued to argue for rejection of  the dark fiber proposal, claiming that it was never discussed in New York and is not part of the New York metrics.  In addition to its previously stated objections, Verizon PA stated that dark fiber activity is already captured in aggregate ordering metrics and that there is no need for desegregation.  (Verizon PA R.Exc., pp. 15-16).

4.
Tentative Order



We noted in the Tentative Order that we had previously found that Verizon PA has an obligation to provide access to dark fiber.
  Metrics are one way to measure Verizon PA’s performance in meeting such an obligation.  In two prior pro​ceedings,
 the Commission addressed CLEC access-to-dark fiber issues in Pennsylvania.  On April 11, 2002, this Commission concluded that it is technically feasible for Verizon PA to provide access to dark fiber at existing splice points using a newly created accessible terminal adjacent to the splice point.  The CLEC must agree to pay reasonable costs necessary to construct such a terminal.  We further adopted, among other things, a staff recommenda​tion to provide the CLECs an opportunity to commence a ninety‑day access-to-dark-fiber trial to establish industry standards.  



We felt, however, that it was premature to implement dark fiber metric(s) at that time.  In our view, the results of a dark fiber trial would be instructive and could provide an appropriate basis for standards and measurements for dark fiber metric(s).  We provided that if entities felt that specific PA metric(s) are necessary to measure access to dark fiber performance, they should utilize the processes outlined in “Future Changes…,” in the Tentative Order.  

5.
Comments and Reply Comments



We find that no Comments or Reply Comments were filed on this issue.


6.
Disposition



Until such time as an access-to-dark-fiber trial has been completed, we see no need to change our analysis of this issue as articulated in our discussion of the Tentative Order above.  We shall adopt that analysis for our final disposition in this matter.  Accordingly, if entities feel that specific Pennsylvania metric(s) are necessary to measure access to dark fiber performance, they should utilize the processes outlined in “Future Changes…”, infra.  

F.
Metric Calculations

1.
ALJ Recommendation



The ALJ recommended that for the purpose of reporting Pennsylvania metrics, Verizon PA is to use the same data inclusions and exclusions as it uses in New York.

2.
Exceptions

Verizon PA excepted to the ALJ’s recommendation.  Verizon PA asserted that a literal reading of this language repudiates the fundamental conclusions of the ALJ and prohibits the very modifications that the ALJ recommended for approval.  Verizon PA requested that this language be clarified.  (Verizon PA Exc., pp. 21-23).

3.
Tentative Order

In the Tentative Order, we concluded that the ALJ did not intend to repudiate his recommended change to the NY Guidelines with the challenged language.  We stated that we expected the adopted metrics to be incorporated into the PA Guidelines under the same inclusions and exclusions as existed in the models except as may be expressly changed by this Commission.  We did not expressly request comments on this issue in the Tentative Order. 

4.
Comments and Reply Comments


There were no comments to the provisions of the Tentative Order relative to this issue.  


5.
Disposition

Finding no Comments on this issue in the Tentative Order, we shall affirm and restate our position as established in the Tentative Order.  As we said, supra, we do not favor uniformity at the cost of imposing unreasonable burdens upon our residents or commercial enterprises, our service providers, the PA statutory advocates, or this Commission.  Uniformity is a tool, not a goal.  Inclusions and exclusions are not an issue if the Parties have agreed upon the language of the metric, either through a CWG process or a compromise of a contested proceeding.  However, where the Parties remain in disagreement, to the extent that we choose to adopt a specific metric (either from New York or otherwise), we reiterate that we expect that the adopted metric will be incorporated into the PA Guidelines with the same inclusions and exclusions as in its model except as may be expressly changed by this Commission, whether upon its own initiative or upon recommendation by the PA CWG.  

G.
Existing Unique PA Metrics

1.
ALJ Recommendation


The ALJ rejected MCIW’s concerns relative to the Pennsylvania metrics that will be lost if NY metrics are adopted to the exclusion of all existing Pennsylvania metrics.  (R.D., p. 12).  


2.
Exceptions



No Exceptions were filed to this recommendation.  

3.
Tentative Order



In moving from the existing PA Guidelines to a version based upon either of the three versions under discussion herein, we noted that some new metrics would be gained and some former metrics would be lost.  We referred to the metrics that would be lost as “unique metrics.”  In the Tentative Order, we described three categories of unique metrics:  “Unique Metrics with No [Recent] Misses,” “Unique PA Metrics Measuring Performance in Sister States;” and “Unique Metrics with [Recent] Misses.” 
  We asked for comments relative to our proposed retention or elimination of each category.

Specifically, we proposed eliminating without further consideration the Unique Metrics with No Recent Misses; if any party were to feel there was a need to retain any of these metrics, the party was directed to raise the subject informally through the PA CWG and/or formally with the Commission using the procedures outlined in our “Future Changes” discussion.

For the Unique PA Metrics Measuring Performance in Sister States, we noted that the purpose of these particular submetrics was to ensure that Verizon PA’s performance to PA CLECs was on par with its performance to CLECs in other states.  There are no remedies associated with these submetrics.  With our movement herein toward incorporating metrics common to New York (and, therefore, Massachusetts), we asserted our belief that it would not be detrimental to phase-out some of these sister-state per​formance metrics.  We noted, however, that not all states in the Verizon footprint are using common metrics.  We directed FUS, in conjunction with the PA CWG, to work out a system whereby this Commission has access to Verizon PA’s performance results in other states using common metrics, and we required Verizon PA to report the existing sister-state metrics for any state that is not using common metrics.



The remaining unique PA submetrics are those that had recent misses, some of which generated remedies payments.  While it is not possible to isolate the remedies generated by these existing unique PA submetrics
 because remedies in Pennsylvania have been paid at the metric level and, further, the Commission does not presently have access to the individual CLEC-specific reports, we noted approximately 10.2% of the PA remedies paid in 2001 were attributable to metrics that include the unique PA metrics (i.e., $1,208,000 out of $11,891,000).  The bulk of these remedies ($1,162,000) were incurred since May 2001.  In particular, the unique PA billing submetrics, some of which explicitly relate to electronic billing, have generated $579,000 in remedies since May 2001.
  We believed that this represented a sufficiently substantial measure of potentially substandard performance as to warrant further review.  

We, therefore, proposed a period of continued reporting for these unique metrics and submetrics with misses.  The Parties were requested to comment upon the various provisions for continued reporting and continued application of remedies of the unique metrics and submetrics with misses.  The Parties are particularly urged to include an analysis of the impact of any metrics eliminated due to flaws in the metrics.  

4.
Comments and Reply Comments



Verizon PA argued that all unique metrics should be discarded, claiming that all of the Parties supported adoption of NY metrics and that none requested con​tinuance of BI-3-01, one of the billing accuracy metrics.  Verizon PA alleged good performance since the Tentative Order.  If the Commission were to keep any of the unique metrics, the only one that should be kept would be BI-3-01 and that for only three months.  (Verizon PA Comments, pp. 13-14).



MCIW supported a continued reporting of the unique metrics with the PA CWG to review whether the new metric captures the perceived problem or whether there should be further modification.  (MCIW Comments, p. 1).  


5.
OTS Petition to Reopen



a.
OTS Position


In its Petition to Reopen, the OTS seeks to reopen the record for admission of two pieces of evidence:  (1) the transcript of technical and en banc hearings held during the 271 Proceeding (OTS Exhibit 1); and (2) a document entitled “Overview of ATX’s Auditing Processes,” which the OTS asserts was previously presented in a Complaint proceeding before this Commission involving Verizon PA’s billing accuracy
 (OTS Exhibit 2).  (OTS Petition, pp. 4‑6).  The OTS asserts that the additional evidence it seeks to introduce is a part of the public record of other Commission proceedings, which is admissible if proven to be relevant and material.  According to the OTS, this additional evidence is relevant and material to the issue pertaining to retention of billing accuracy metrics and whether billing accuracy problems continue to exist in Pennsylvania.  



b.
Verizon PA Position


Verizon PA opposes the OTS request, arguing that the additional evidence proffered by the OTS is neither relevant nor material to the instant proceeding.  Contrary to the OTS claim, Verizon PA points out that the OTS Exhibit 2 was not admitted into the record to support the accuracy of billing error claims.  In that proceeding, Verizon PA adds, the presiding ALJ made no specific findings that any of the alleged billing claims contained in OTS Exhibit 2 were valid or current.  Verizon PA also opposes the introduction of OTS Exhibit 1 into the record to support the proposition that Verizon PA continues to have wholesale billing problems in Pennsylvania.  As such, Verizon PA urges the Commission to deny the OTS Petition to Reopen.  (Verizon PA’s Opposition, pp. 3‑4).  

6.
Disposition



a.
OTS Petition to Reopen



Upon consideration, we find that there is sufficient evidentiary basis in the instant record upon which we can reach our dispositions of the issues raised herein.  Based on the foregoing, we shall deny the OTS Petition.  We note, however, that our denial of the OTS Petition does not preclude the Commission from taking official notice of any fact or event, consistent with our Rules and Regulations and the Public Utility Code.  With respect to OTS Exhibit 2, contrary to the OTS’ claim, we cannot admit such evidence for the affirmative proposition that billing problems persist in Pennsylvania when no such ruling or finding was made or adjudicated in that proceeding.  The proceeding in which the OTS Exhibit 2 was initially proffered resulted in a settlement, and no inference, as suggested by the OTS, can be made from a voluntary withdrawal of a Complaint before the Commission.  To do so would be contrary to the Commission’s policy of encouraging settlements among parties.  (52 Pa. Code 5.231).  



b.
Particular Metrics



We note that MCIW did raise the issue of retention of unique metrics before the ALJ, which position he rejected.  MCIW reaffirmed its position in its Comments.  We further note that the issue of unique metrics was of one magnitude when the comparison was between the February 2001 PA Guidelines and July 2001 proposal on the record herein before the ALJ.  Movement to the May 2002 NY Guidelines as the model for new PA Guidelines, however, represents a paradigm shift in measurement philosophy and practice, in addition to generating a significant increase in the number of unique PA metrics.  Dropping the newly unique metrics (based upon a movement to the November 2001 or the May 2002 version of the NY metrics) was not a foregone conclusion or adequately supported by the then-existing record because the November 2001 and the May 2002 versions were not in the then-existing record.

Verizon PA complains about alleged burdens of tracking the unique PA metrics after migration to a new PA Guidelines based  upon the May 2002 NY metrics.  Verizon PA did not, however, quantify in any sense the magnitude of these burdens.  Furthermore, there is no evidence that it would be technically impossible to continue reporting the unique metrics especially as they are presently being reported. 

On the other hand, there has not been a tremendous amount of CLEC or statutory advocate support for our proposal relative to the retention of the full panoply of unique metrics, notwithstanding the significance of Verizon PA billing accuracy to CLEC operations.  Billing accuracy, however, is an on-going concern of this Commission, the FCC, the statutory advocates, and a number of CLECs.

The NY CWG is addressing billing accuracy issues.  It is our understanding that the NY PSC has chosen to delete the old style billing accuracy metrics pending development of new billing accuracy metrics.  Regardless of the accuracy of this under​standing, we believe a better course is to retain the old-style metrics, albeit without remedies, for diagnostic purposes until new billing accuracy measures are developed.  The progress and outcome of the NY CWG work and/or NY PSC may be brought to our attention under the procedures set out elsewhere in this Order. 

Accordingly, we conclude that the billing accuracy metrics
 should be retained and reported to the Commission on an aggregate and CLEC-specific level until further notice for diagnostic and tracking purposes.  CLECs shall also receive the aggregate reports and their specific reports.  Verizon PA may discontinue paying Pennsylvania-style remedies on these retained old Pennsylvania billing accuracy metrics upon completion of the transition period.  

Further, recognizing the lack of CLEC interest in the remainder of the unique metrics, Verizon PA may discontinue paying remedies on the remainder of the unique metrics at the completion of the migration to the new PA Guidelines adopted herein and the conclusion of the transition period specified in the “Reporting . . .,” infra of this Order and may discontinue reporting them at the end of the parallel reporting period specified in the “Transition,” infra of this Order. 

V.
Performance Assurance Plan

A.
Overview

In his Recommended Decision, the ALJ recognized that, as a “result of the 271 Report” there is a rebuttable presumption that the features of the NY PAP
 should be tailored to Pennsylvania.  (RD, p. 21).
  He noted that Verizon PA filed two different PAP proposals:  a NY PAP and New PA PAP.  Several Parties filed PAP proposals as well.  AT&T filed a redlined version of the Massachusetts PAP (MA PAP) scaled for Pennsylvania and supported adoption of the NY PAP scaled to the Pennsylvania market.  CTSI, XO, and the OSBA sought additional remedies relative to DL/WP metrics.  MCIW’s proposal included modifications to the NY PAP as well as additional remedies for unreported metrics and Verizon PA’s failure to comply with the change control process.  

Thereafter, Verizon PA, AT&T and MCIW filed a Consensus PAP for further consideration.  We will address these and other matters relative to the issue of a PAP in our subsequent discussions herein.  

B.
Proposed PAPs

1.
Positions of the Parties

As noted, during the evidentiary proceeding, Verizon PA filed two pro​posals, a NY PAP and New PA PAP.  Verizon PA advocated the adoption of the New PAP.  



Specifically, Verizon PA argued that the New PA PAP contained features of the NY PAP and additional features not present in the NY PAP.  While the New PA PAP contains many features of the NY PAP, according to Verizon PA, its New PA PAP is more accurate and more equitable because the plan makes adjustments for statistical anomalies and the severity and duration of performance deficiencies.  (R.D., p. 22, citing Verizon PA Brief, pp. 3-4).  

The other Parties challenged Verizon PA’s position on several fronts.  One CLEC noted that Verizon PA’s position failed to rebut the presumption in favor of a New York style PAP.  Other Parties claimed that, among other things, the penalties outlined in Verizon PA’s New PA PAP would not provide sufficient incentive for Verizon PA to provide efficient service.  (AT&T Brief, pp. 11-27; XO/Yipes Brief, pp. 29-30; MCIW Brief, pp. 14-20; CTSI Brief, pp. 29-30; and Covad Brief, pp. 2‑3).

On May 6, 2002, Verizon PA, MCIW and AT&T filed a Consensus PAP that was developed by Collaborative Committee formed under the leadership of the Virginia State Corporation Commission Staff (VA SCC).  These Parties assert that the Consensus PAP, which they urge the Commission to adopt as the Pennsylvania PAP, is consistent with ALJ Schnierle’s Recommended Decision with the exceptions of two limited issues regarding  concurrent penalties under the PAP and interconnection agreements and ramp-up provision of the flow-through provisions of the PAP.  We will address these issues in this Opinion and Order.  

2.
ALJ Recommendation

The ALJ disagreed with Verizon PA’s argument that the New PA PAP would be fairer to the smaller CLECs.  He noted that smaller CLECs in this proceeding opposed the plan and argued a contrary position.  These CLECs argued that, because the amount of remedies in the New PA PAP would correspond to the volume of transactions with Verizon PA, remedy payments for Verizon PA’s provision of poor performance to the smaller CLECs or new CLECs would be minimized in a manner which could discourage competition.  The ALJ also found Verizon PA’s claim that the New PA PAP would be simpler and easier to understand and administer to be without merit.  He commented that while Verizon PA was unable to identify any jurisdiction that has adopted the New PA PAP, a number of other jurisdictions in the Verizon PA traditional territory, such as Massachusetts, Connecticut and Rhode Island, had adopted the NY PAP.  The ALJ emphasized that because the NY PAP provides for higher penalties than the proposed New PA PAP, if the New PA PAP were adopted in Pennsylvania alone, Verizon PA would be more prone to give priority to problems in those states where it faced higher penalties for noncompliance.  (R.D., p. 24).

The ALJ concluded that:

[U]niformity with other states in Verizon’s primary service territory is an overriding factor. Adoption of the NY PAP will allow Verizon and the CLECs to expend fewer resources in administering and auditing operations under the PAP, and will permit the various state PUCs to share information and expertise in a meaningful way. Verizon’s evidence in support of its New PA PAP is woefully short of sufficient to demon​strate that the Commission should, in effect, “reinvent the wheel” when it comes to adopting a PAP.  For that reason, I recommend that the Commission reject the New PA PAP and adopt the NY PAP.

3.
Exceptions



We note that in Exceptions to the Recommended Decision, Verizon PA objected generally to the ALJ’s recommended adoption of the NY PAP and rejection of Verizon PA’s proposed New PA PAP.  However, we further note that Verizon PA, AT&T and MCIW, now signatories to the Consensus PAP, urged this Commission to adopt the ALJ’s recommendation. 

4.
Tentative Order

After review of the Exceptions and Comments filed to the Consensus PAP, we reasoned in our Tentative Order that:

Our review of the Consensus PAP reveals that it is sub​stantially similar to the NY PAP and the MA PAP.  Both the NY PAP and MA PAP were addressed on the record of this proceeding.  Accordingly, we shall adopt the Consensus PAP subject to the modifications and conditions set forth in this Opinion and Order.  We reserve the right, as will be apparent in subsequent discussions of this Tentative Opinion and Order, to adopt modifications, which address Pennsylvania-specific concerns and issues.  

(Tentative Order, p. 35).  


5.
Comments


No Party filed Comments opposing our adoption of the Consensus PAP as a model for the new Pennsylvania PAP, subject to certain articulated modifications and conditions.  

6.
Disposition



Accordingly, our disposition in our Tentative Order to adopt the Consensus PAP as the model for the new PA PAP, subject to the modifications and conditions stated herein, is final.  

C.
Details of the PAP

1.
Order Flow-through

a. Positions of the Parties

On this issue, Verizon PA proposed the following two alternative positions:  (1) flow-through rates should not trigger remedy payments; or (2) Verizon PA should have a 18‑month ramp-up to attain the high levels contained in the NY PAP.  (Verizon PA Brief, pp. 37-40).  Verizon PA’s “ramp-up” proposal would include the following:  performance for “total flow-through”  (OR-5-01 - the percent of total orders that flow-through) should increase from its current level to the 80% standard in New York over the first six quarters of the PAP, and performance for “achieved flow-through” (OR‑5‑03 - the percent of orders designed to flow-through that do flow-through) should increase from its current level to the 95% New York standard during the same time period.  (Verizon PA Ex. 3, pp. 25-26).  Verizon PA argued that because the Commission decided against flow-through rates in PMO I, the NY PAP should be modified so that flow-through rates do not trigger remedy payments.

b.
ALJ Recommendation

The ALJ determined that Verizon PA’s reasoning for modification, i.e., that other states incorrectly decided the issue of flow-through rates, was an insufficient basis upon which to exclude inadequate flow-through rates from remedy rates.  With respect to Verizon PA’s second alternative, the ALJ was persuaded that a ramp-up provision for remedies for flow-through problems would be appropriate.  The ALJ concluded that Verizon PA presented credible uncontroverted evidence that there is a substantive difference between Verizon NY and Verizon PA systems that is pertinent to the standard.  As such, the ALJ recommended adoption of Verizon PA’s proposal.  (R.D., pp. 30-31).

c.
Tentative Order

In our Tentative Order, we noted that MCIW, now signatory to the Consensus PAP, initially filed Exceptions to the ALJ’s recommendation.  While Yipes/XO also filed Exceptions to the ALJ’s recommendation, they did not file any Comments to our Secretarial Letter, which solicited comments with respect to the Consensus PAP.  We further recognized in our Tentative Order that the ramp-up period provided in the Consensus PAP was substantially less than the 18‑month period recommended by the ALJ.  Finding that an accelerated ramp-up period would better serve the interests of CLECs, we tentatively adopted this provision of the Consensus PAP.  

d.
Comments
In Comments to our Tentative Order, no Party objected to our disposition on this issue.  



e.
Disposition

Accordingly, our adoption of this provision of the Consensus PAP is final.  The Consensus PAP establishes ramp-up periods with date-certain timelines for specific standards for order flow through metrics.  Consistent with these timelines, the OR‑5‑01 standard will be at 80% by the first quarter of 2003, and the OR-5-03 standard will be at 95% by the first quarter of 2003.  Failure to meet these standards will trigger remedies.  
2.
Recovery of Penalties under the PA PAP and Interconnection Agreements



a.
Positions of the Parties

Verizon PA noted that the NY PAP allows a CLEC to recover remedies under both the PAP and an interconnection agreement.  Verizon PA took the position that this Commission should not follow the NY PAP in this regard but should, instead, prohibit what Verizon PA terms as “double dipping.”  The CLECs objected to Verizon PA’s proposed modification because (1) a Commission is not authorized to modify existing interconnection agreements and (2) the NY PAP does not eliminate remedies contained in individual interconnection agreements but, rather, authorizes that those penalty provisions be renegotiated as the agreements expire.  (See AT&T Brief, pp. 37‑38; XO/Yipes Brief, p. 28; CTSI Brief, pp. 28‑29; AT&T Ex. 2, p. 17).

b.
ALJ Recommendation

The ALJ agreed with the CLECs’ position.  He further concluded that Verizon PA’s proposal lacked a sufficient legal foundation and was contrary to the Telecommunications Act of 1996 (TA‑96), as codified in 47 U.S.C. §§201, et seq.  ALJ Schnierle further explained that under 47 U.S.C. §252, which governs all interconnection agreements, a state is not authorized to alter an existing interconnection agreement.  On these bases, he recommended rejection of Verizon PA’s proposal on this issue.  (R.D., p. 32).

c.
Provisions of the Consensus PAP



This issue is addressed in Section A(2)(e) of the Consensus PAP, which states as follows:

As used in this paragraph and Footnote 1, the term “Agreement” means and includes an agreement under 47 U.S.C. §§ 251 and 252, any other agreement for interconnection, network elements, or services, and an amendment to any of the foregoing agree​ments.  With regard to an Agreement that becomes effective on or after April 1, 2002, if the Pennsylvania PAP and the Agree​ment both grant a carrier bill credits, payments, or other financial benefits, incentives, remedies or penalties, against Verizon PA as a direct result of the same Verizon PA acts, omissions, perfor​mance, or failure or deficiency in performance, Verizon PA shall receive a credit against the amount due to the carrier under the Pennsylvania PAP as a result of Verizon PA’s acts, omissions, performance, or failure or deficiency in performance, equal to the amount due to the carrier under the Agreement as a direct result of the same Verizon PA acts, omissions, performance, or failure or deficiency in per​formance.17  (Consensus PAP, p. 4) (Footnote in original).
_________________

17
With regard to an Agreement that becomes effective on or after April 1, 2002, the Commission has elected not to address at the time this Pennsylvania PAP is initially being adopted, the questions of whether such an Agreement should include provisions that grant the CLEC service quality, warranty or performance related bill credits, payments, or other financial benefits, incentives, remedies or penalties, against Verizon PA, and, if such provisions are to be included, what the provisions should be.  These questions may be raised by Verizon PA or CLECs at a later time in the Commission’s Pennsylvania PAP proceeding.  These questions may also be raised by Verizon PA or CLECs in the arbitration of Agree​ments, or in other appropriate proceedings.



This language is repeated in Section H “Bill Credits Payment” of the Consensus PAP.  (Consensus PAP, p. 21).  



d.
Tentative Order 

Upon review of Comments filed to the Consensus PAP, we concluded in our Tentative Order that:

No Party filed specific comments to this provision of the Consensus PAP.  However, in PMO I, we recognized that our remedies plan would not alter or modify any existing approved interconnection agreements.  (PMO I, p. 32).  Consistent with this determination, we shall modify those provisions of the Consensus PAP that prohibit what Verizon PA terms as “double recovery” under both the PAP and the interconnection agreements.  

Our concern is not with the effect of this provision in the Consensus PAP; it is with the timing of the provision.  In our view, adoption of this provision with an effective date of April 1, 2002, would have [an] impermissible retroactive impact on telecommunications carriers in Pennsylvania and deprive parties of the opportunity of entering into intercon​nection agreements discussion and negotiation with the knowledge that the PAP could impact the amount of recover​able penalties under the interconnection agreements.  
Accordingly, we shall modify this provision of the Consensus PAP and direct that only interconnection agreements filed with the Commission for approval after the effective date of our Final Order herein shall be subject to these provisions.  Accordingly, Verizon PA is directed to 

make the appropriate modifications in its PA PAP Compliance Filing with the Commission. 

(Tentative Order, pp. 39-40).

e.
Disposition



We note that no Comments or objections were filed to our disposition of this issue.  Our analysis as stated above shall become final.  Only interconnection agreements filed with this Commission for approval after the date of entry of this Order shall be subject to the Consensus PAP provision against what Verizon PA terms as “double dipping.”  Accordingly, consistent with this disposition, Verizon PA shall make the appropriate modifications in its PA PAP compliance filing.

3. Penalty Cap

a. Positions of the Parties

This issue centers on what percentage of Verizon PA’s net local service revenues (based upon Automated Reporting Management Information Systems (ARMIS) reports) should be used as the basis for determining the maximum amount of “dollars at risk” or the penalty cap as provided for in the NY PAP.  Verizon PA argued that the penalty cap be set at 36%, the original cap percentage under the NY PAP.  This proposed liability cap would represent approximately $182.9 million.  The CLECs took a different view and proposed that the new penalty cap of 39%, now applicable to both the NY PAP and the MA PAP, should be set in Pennsylvania. 

b.
ALJ Recommendation

The ALJ concluded that Verizon PA failed to present evidence to demon​strate that the telephone industry in Pennsylvania differs from that in New York to such an extent so as to warrant the modification proposed by Verizon PA.  Noting that New York and Massachusetts provided more relevant comparisons to Pennsylvania, he recommended rejection of Verizon PA’s proposal.  (R.D., pp. 32-33).

c.
Tentative Order

In our Tentative Order, we stated that the penalty cap as provided for in the NY PAP refers to the percentage of Verizon PA’s net local service revenues (based upon Automated Reporting Management Information Systems (ARMIS) reports) should be used as the basis for determining the maximum amount of “dollars at risk.”  (Tentative Order, p. 40). 

We also noted in our Tentative Order, that the Consensus PAP reflects that Verizon PA’s total cap is $197.24 million comprises a PA PAP cap of $190.51 million and a Change Control Assurance Plan (CCAP) cap of $6.73 million.  We further observed that, in their Letter-Petition, Verizon PA, and MCIW and AT&T represented that this provision is consistent with the ALJ’s recommended 39%
 penalty cap for Verizon PA.  Finding that the proposed 39% penalty cap was appropriate and would provide sufficient safeguards against any post 271‑Application “backsliding,” we tentatively adopted this provision of the Consensus PAP.  (Tentative Order, p. 41).  

d. Disposition

No comments were filed to our ruling on this issue. As such, our analysis on this issue, as restated herein, is hereby adopted.  Accordingly, the penalty cap shall be set at 39% of net local service revenues.  According to the Consensus PAP signatories, the present value of the penalty cap is $197.24 million with $190.51 million allocated to the metrics remedies and $6.73 million allocated to the CCAP.  As we noted in the Tentative Order, these dollar amounts are keyed to specific percentages of Verizon PA’s net local service revenues.  While the dollar amounts may fluctuate over time, the penalty cap percentages shall remain constant until changed by this Commission .

4.
Annual Audit

a.
Positions of the Parties

In its version of the NY PAP, Verizon PA proposed the elimination of the requirement for an annual audit by an independent auditor of PAP results, reporting, and data.  

b.
ALJ Recommendation

The ALJ noted that Verizon PA did not specifically identify this change in its version of the NY PAP.  Based on Verizon PA’s failure to identify the change, the ALJ concluded that Verizon PA did not intend to defend the modification.  Finding that Verizon PA did not meet the burden or standard necessary to warrant a modification of the NY PAP, the ALJ recommended rejection of this modification.  (R.D., pp. 33‑34).



c.
Consensus PAP


The Consensus PAP provides for an annual audit of Verizon PA’s data and reporting, with the first audit beginning six months after the effective date of the PAP adopted in this proceeding.  It also provides that such audits shall be directed and performed at the Commission’s discretion and Verizon PA will bear the costs of such audits.  (Consensus PAP, p. 26).  



d.
Comments to the Consensus PAP


No Comments or objections were filed to this provision of the Consensus PAP.  

e.
Tentative Order

In our Tentative Order, we stated that:

It is clear that the audit function contained in the Consensus PAP extends to the performance metrics reporting under the Guidelines as well as the remedies calculations and payments under the PAP, as are being adopted in this proceeding.  The Consensus PAP specifies that the audits will be performed “at the Commission’s discretion,” by the Commission or by an “independent auditor.”  We expressly note our authority under 66 PA C.S. §516 to use an independent consulting firm for various statutorily-mandated auditing functions.  Similarly, it is within our discretion to select the entity to perform this function.  Further, timing of the review will be subject to Commission determination.  

The Commission’s Bureau of Audits will oversee this function with assistance of the Bureau of Fixed Utility Services and the Law Bureau.  


Accordingly, we shall adopt this provision, consistent with this interpretation.  

(Tentative Order, pp. 42-43).



f.
Comments and Reply Comments



There were no Comments filed on this issue.



g.
Disposition



Finding no Comments to this provision of the Tentative Order, we shall adopt our analysis from the Tentative Order as set forth above.  Accordingly, our disposition of this issue as stated above and in our Tentative Order is final.  We further note our decision, discussed infra, to require a third-party review of at least the first three months of commercial operations under the new PA Guidelines and new PA PAP adopted herein.  


5.
Remedies for Failure to Report Metrics (UR/UD Metrics)

a.
Positions of the Parties

MCIW proposed rules and remedies to address instances where Verizon PA fails to submit timely or complete metrics reports and/or reports metrics as Under Development (UD) or Under Review (UR).  (See MCIW Brief, pp. 12-13; MCIW Ex. 2, pp. 6‑7).  

Verizon PA opposed MCIW’s proposal, arguing that the evidence demon​strates that it provides accurate reports and keeps the Commission informed of any problems or other issues related to the metrics.  According to Verizon PA, no other jurisdiction imposes penalties under the conditions proposed by MCIW. 

b.
ALJ Recommendation

After finding that there was no record evidence that MCIW’s proposal had been adopted in any state that had adopted the NY PAP, the ALJ recommended rejection of MCIW’s proposal.  He further noted that no evidence was present to show that the proposal was based on a difference between the Pennsylvania telephone industry and other jurisdictions that have adopted the NY PAP.  (R.D., p. 39).

The ALJ viewed the UD and the UR reports as varying problems and offered different solutions to address this concern.  He explained that the UD reports result from Verizon PA’s inability, for varying reasons, to complete the process for reporting a given metric within the Commission’s prescribed timeframe.  This problem, according to the ALJ, could possibly be avoided if Verizon PA would seek recon​sideration of the Commission’s Order when it is apparent that Verizon PA will not meet the deadline for one or more metrics.  (R.D., pp. 39-40). 

With respect to UR reports, the ALJ noted this classification is “used when the data generated for a particular measurement is objectively inaccurate.”  Rather than implement penalties for UR metrics, the ALJ believed that a better approach would be for a CLEC to file a complaint with the Commission if a metric reported as UR impacts the service provided to the CLEC or remedies to which the CLEC may be entitled.  (R.D., p. 41).

c.
Tentative Order

In our Tentative Order, we concluded that:

While we agree with the proposition that remedies should not automatically apply in situations where Verizon PA fails to report metrics, we believe that some process should be implemented to address such issues.  With respect to UR metrics, we emphasize that CLECs should not rely on Verizon PA in the first instance to bring such matters to our attention.  Rather, as recommended by the ALJ, CLECs should file complaints with the Commission if a metric reported as UR impacts its service or the amount of remedies to which it may be entitled.  In such proceedings, Verizon PA will have the burden of explaining its non-compliance and demon​strating:  (1) why it cannot report on a certain metric; (2) when it expects to be able to report on the subject metric; and (3) what measures it has taken and will continue to take to ensure that it reports on the metric.  After considering Verizon PA’s position and the CLECs comments, a deter​mination will be made as to whether to direct Verizon PA to retroactively report on the metrics in question and whether penalties are appropriate. 


We shall implement the ALJ’s recommendation for UD metrics and require Verizon PA to seek reconsideration of the Commission’s Order when it becomes apparent that Verizon PA will not meet the deadline for one or more metrics.  

(Tentative Order, pp. 44-45).



d.
Comments and Reply Comments



There were no Comments filed on this issue.



e.
Disposition



Finding no comments to this provision of the Tentative Order, we shall adopt our analysis from the Tentative Order as set forth above.  Accordingly, our disposition of this issue as stated above and in our Tentative Order is final.  

6. Payment Form of Remedies

a.
Positions of the Parties

The NY PAP provides for payments in the form of bill credits.  The PMO I PAP requires that such payments should be in the form of checks.  MCIW maintained that the present system of check payments should be retained in the NY PAP as applied in Pennsylvania.  (MCIW Brief, pp. 13-14; CTSI Brief, p. 24).  

b.
ALJ Recommendation

The ALJ recommended rejection of MCIW’s proposal with some reservation.  Specifically, he commented that:

This is, perhaps, the most difficult issue to decide here.  Verizon is correct that the NY PAP calls for bill credits.  (AT&T Ex. 2).  The record here does not support MCIW’s modification in that there is no evidence that any of the other states that have adopted the NY PAP require payment of remedies by check, and, there is no evidence in this record that Pennsylvania requires different treatment.  There might be sufficient evidence in Re:  Consultative Report on Appli​cation of Verizon Pennsylvania, Inc. for FCC Authorization to Provide In-Region InterLATA Service in Pennsylvania, Docket No. M-00001435; but I have previously explained that I am reluctant to rely on that record here to decide a contested issue.  According to the 271 Report, Verizon was expected to begin providing electronic bills as the “bill of record” starting in June 2001.  If that has been the case, then by the time the New York Guide​lines adopted herein go into effect, the parties are likely to have close to six months’ experience with the electronic bills.  Because I am recom​mending that the NY PAP go into effect at the same time as the New York Guidelines, that would provide six months’ experience with the electronic bills before the PAP payments begin to appear by bill credits.  Hopefully, the use of electronic bills, which, unlike the paper bills, are susceptible to audit, will alleviate MCIW’s concerns.  If that proves not to be the case, then the CLECs may petition for an alteration to the PAP in favor of payment of remedies by check.
(R.D., p. 42).



c.
Tentative Order

In our Tentative Order, we stated:  

The consensus PAP provides for billing credits.  This payment method is consistent with the billing methods utilized in the NY PAP as well as the MA PAP.  As a result of the Consensus PAP, we find that this is no longer a contested issue.  We tentatively conclude that an immediate flash cut to electronic bill credits upon implementation of the new PAP is appropriate.  We reach this conclusion because MCIW, who initially filed Exceptions to the ALJ’s recom​mendation on this issue, now agrees with the electronic billing credit method contained in the Consensus PAP and no party filed comments on this issue.  We invite CLECs to submit any comments they may have regarding whether or not our tentative conclusion will create any unreasonable expenses.  We have previously addressed our position relative to reliance here in on the 271 Proceeding record.  

(Tentative Order, pp. 48-49).


d.
Comments and Reply Comments



In its Comments, MCIW concedes that while billing credits is the method of remedies payment in the Consensus PAP, the manner in which the bill credits are reflected on the bill is an area of concern.  Specifically, MCIW explains that it as well as other CLECs have difficulty tracking the bill credits that appear on CLECs’ monthly local access invoices in New York.  According to MCIW, the problems with bill credits are twofold:  (1) PAP credits do not appear in one designated place on CLEC invoices; and (2) PAP credits are often labeled incorrectly making it difficult to distinguish between PAP credits and other credits issued by Verizon.  As a solution to this problem, MCIW proposes that the Commission direct Verizon to “structure its local access invoices so that PAP credits:  (1) consistently appear in the Adjustment Section of the invoices only; and (2) are easily identified by a unique text label, such as ‘PAP credit.’”  MCIW further comments that if Verizon fails to implement corrective measures regarding its bill credits this measures within a reasonable period of time, the Commission should then require Verizon PA to revert back to remedies payment in the form of checks. (MCIW Comments, pp. 2-3).

e. Disposition



We note that in its Reply Comments, Verizon PA did not object to MCIW’s proposal.  Upon review, we find that MCIW’s proposal is reasonable and should be implemented.  While MCIW’s proposal entails only minor changes to the billing process, it would appear that the benefits would greatly enhance the billing process for both CLECs and Verizon PA.  CLECs’ review of invoices for accuracy would be less tedious and time consuming.  This in turn should reduce and lessen the likelihood of billing disputes and late payments to Verizon PA.  



Accordingly, Verizon PA shall revise its billing invoices, as proposed by MCIW, within sixty days of the date of entry of this Order.  In addition, Verizon PA shall file with the Commission and the Commission’s Bureau of Fixed Utilities Services a progress report of billing credits invoices modifications within thirty days of the date of entry date of this Order.  If Verizon PA does not comply with this directive within the period so stated, the Commission may take any further action as it deems necessary.

D.
Directory Listing/White Pages Remedies 

1. Remedies

In addition to proposing the adoption of DL/WP metrics, several CLECs proposed the adoption of associated remedies for these metrics.  The proposal included both monetary as well as non-financial remedies provisions.  (CTSI Brief, pp. 4-5).  We shall divide our discussion into “Remedies,” “Indemnification,” and “Non-Financial Remedies.”  



a.
ALJ Recommendation

Having recommended rejection of the proposed DL/WP metrics proposals, the ALJ did not deem it necessary to discuss the monetary or PAP style remedies in his Recommended Decision.  



b.
Exceptions/Comments to Consensus PAP



In Exceptions, the CLECs and the Advocates oppose the ALJ’s recom​mendation.  They urge the Commission to reverse the ALJ and adopt remedies for DL/WP.  (CTSI Exc., p. 5; OSBA Exc., pp. 15-19).  



We further note that in their Joint Comments to the Consensus PAP, while the OCA, the OTS, and the OSBA do not expressly oppose Commission consideration  of the Consensus PAP, they urge the Commission to address the Parties’ positions relative to DL/WP.  Similarly, CTSI comments that the Commission should consider the DL/WP issues raised in this proceeding by implementing a DL measure and standard, as well as including the metric in the PAP adopted by the Commission in this proceeding.  (CTSI Comments, p. 3).


c.
Tentative Order

CTSI, XO, the OCA, the OTS, and the OSBA filed a Joint Petition setting forth three metrics applicable to DL/WP.  That Joint Proposal was adopted in our Tentative Order, and the parties were encouraged to file comments on the appropriate standards for the Joint Proposal metrics and the manner in which the remedies will apply for misses.  Specifically, we concluded in our Tentative Order that:

As previously stated, we have herein directed the incorpora​tion of the Joint Proposal DL/WP metrics into our new Guidelines.  They shall also be incorporated into the new PAP.  For the first three months after the effective date of the new DL/WP metrics, no remedies shall apply.  Thereafter, they shall be subject to remedies under the terms of the Consensus PAP as adopted in this proceeding.  In comments to this Tentative Opinion and Order, the parties may submit proposals on how to incorporate the Joint Proposal DL/WP metrics into the PAP adopted herein, addressing the placement of the metrics in the PAP, the allocation of weight, and the percentage of dollars at risk.   

(Tentative Order, pp. 49).



d.
Comments


In response to our specific offer to Parties to submit proposals on how to incorporate the Joint Proposal DL/WP metrics in the new PA PAP, Verizon proposes that the metric be added to the “Special Provisions” portion of the PAP and allocating a portion of the Special Provisions amount at risk ($35 million to the metric).  Verizon PA also indicates that it is willing to work with Commission staff and interested Parties to develop an appropriate allocation of the total Special Provisions amounts to the new metric.  (Verizon PA R.C., p. 7).



e.
Disposition


Upon consideration of the comments and reply comments, the Joint Proposal metrics are to be established as “tracking” or diagnostic metrics for at least three months.  Within the three months after the first three months that tracking data are available, the PA CWG is directed to assess whether the Joint Proposal metrics capture the appropriate performance and measure it meaningfully.  The PA CWG will thereafter report its findings to this Commission.  



If the PA CWG finds that the Joint Proposal DL/WP metrics adequately capture performance and measure it meaningfully, then three months after the PA CWG evaluation of the tracking data concludes, the PA CWG is directed to make a recom​mendation to this Commission regarding what would be appropriate remedies for the DL/WP metrics.
  Upon receipt of that recommendation, this Commission will consider 

appropriate changes to the PA PAP to apply it to the DL/WP Joint Proposal metrics, as well as any other related recommendations from the PA CWG.  



If the PA CWG finds that the Joint Proposal DL/WP metrics do not adequately capture performance and/or do not measure it meaningfully, then the PA CWG is directed to develop a DL/WP metrics and remedies proposal that does capture the performance and adequately measures it, and to submit that proposal to this Commission within three months after determining that the Joint Proposal DL/WP metrics are not sufficient.  Thereafter, this Commission will consider whether to adopt the recommendation of the PA CWG.  

2.
Indemnification/Financial Remedies

a.
Comments and Reply Comments

In addition to PAP remedies, the Joint Commentators propose that Verizon PA should be required to indemnify the CLEC in any Commission litigation initiated by end-users against a CLEC resulting from white pages directory errors caused by Verizon PA, or one of its affiliates and subsidiaries.  The Joint Commentators take the position that Verizon PA should indemnify the CLEC for all legal fees and pay any damages, remedies or fines ordered by any court or quasi-judicial body, including the Commission.  (Joint Comments, p. 10).



The OSBA support the Joint Commentators’ proposal on the issue of financial remedies.  (OSBA Comments, p. 4).



Verizon PA responds that the Joint Commentators’ proposal was previously rejected by the ALJ during this proceeding.  It adds that indemnification is a contractual matter, which should be addressed, in interconnection agreements.  According to Verizon PA, the adoption of this proposal would expose it to unlimited liability, which would be contrary to the tariff and contract limitations on damages for directory listing error clauses, which have been affirmed by the appellate courts.  Finally, Verizon PA is concerned that Commission adoption of the proposal is tantamount to awarding damages, which is outside of the Commission’s jurisdiction.  Verizon PA submits that the Joint Commentators’ proposal is unlawful and should be rejected.  (Verizon R.C., pp. 5-6).

b.
Disposition  



Upon consideration of the Comments and Reply Comments, we reject the Joint Commentators’ proposal to impose an indemnification requirement upon Verizon PA regarding erroneous white page directory listings.  We agree with Verizon PA that the implementation of such a duty could be construed as an award of damages, a matter that is better addressed in negotiated interconnection agreements.  

3.
Non-Financial Remedies

a.
Recommended Decision

The ALJ concluded that the non-financial proposal warranted further review.  After finding that the record was devoid of any evidence to support a finding that other NY PAP jurisdictions have adopted similar provisions or that the Pennsylvania telephone industry necessitates different treatment, he recommended rejection.  Further, he determined that while the PAP is designed to benefit the CLEC, the subject proposals, in his view, appeared to benefit primarily end user customers whose names are left out of the directory.  He explained that:

The customers should have an enforceable interest in obtaining the relief offered by these provisions that is separate and apart from the CLECs’ interest in the PAP.  Moreover, availability of these remedies should not be restricted to customers of CLECs who provide service in Verizon territories.  These remedies should be available to all phone customers of all companies, ILEC as well as CLEC.  This could be accomplished by adopting these proposals in the form of regulations of general application.  Accordingly, I recommend that the Commission open a rulemaking to consider these proposals.

(R.D., pp. 45).  



b.
Tentative Order


We proposed in the Tentative Order that:  

With respect to the ALJ’s recommendation to open a rule​making to consider what he classifies as non-financial incentives, we will reserve disposition on that issue in light of our adoption of DL/WP metrics in Pennsylvania.  If, after eighteen months of actual commercial experience of the DL/WP metrics and remedies, there are still substantial allegations of problems in this area, the Commission may, upon its own motion or petition of any Party, revisit the need for a rulemaking to address the proposal recommended by the ALJ in this proceeding. 

(Tentative Order, p. 50).  



c.
Comments and Reply Comments


Several Parties filed comments to our ruling regarding non-financial remedies.  The Joint Commentators raise three concerns with regard to the Commission’s proposed rulemaking to address non-financial remedies:  (1) the Commission should clarify that the eighteen months of actual commercial experience will commence from the date of the Tentative Order; (2) the Commission should clarify that non-financial remedies may be raised anytime after the expiration of the eighteen month period; and (3) the Commission should not open a separate rulemaking docket to address this issue, but instead utilize the instant proceeding docket to allow consideration of this record.  (Joint Comments, pp. 11-12).



In its Comments, the OSBA generally supports the Joint Commentators’ proposals but questions whether a rulemaking is feasible in light of a proposed PA CWG and that other methods of redress should be also considered.  The OSBA also comments that the eighteen-month period be viewed as a benchmark rather than deadline.  In addition, the OSBA proposes that non-financial remedies be included as part of a new PA PAP.  (OSBA Comments, pp. 2‑4 ).

d.
Disposition  



With respect to non-financial remedies for DL/WP metrics, we clarify that the eighteen-month period of actual commercial experience shall commence from the date of this Order adopting DL/WP metrics.  This period shall operate as a benchmark, and the issue of non-financial remedies may be raised after the expiration of this period.  However, if it is determined after the expiration of this period, upon petition or Commission motion, that a rulemaking to address non-financial remedies is appropriate, a separate docket shall be opened for that purpose.  In response to the Joint Commentators’ concern that the record of the instant proceeding be available for any rulemaking proceeding on this issue, we note that our Rules and Regulations provide that the Commission may take official notice or judicial notice of facts and that the record of other proceedings before the Commission may be offered in evidence of another Commission proceeding.  (See generally 52 Pa. Code §§5.407-5.408).  In all other aspects, we affirm our Tentative Decision on the issue of non-financial remedies.

VI.
Transition to and Effective Date of the Guidelines and

Consensus PAP Adopted in this Proceeding

A.
Positions of the Parties

Verizon PA advocated that the NY PAP should become effective the first full calendar month following Verizon PA’s entry into the long distance market in Penn​sylvania.  Conversely, AT&T proposed that the NY PAP should become effective immediately.

B.
ALJ Recommendation


The ALJ recommended that Verizon PA be required to commence reporting the new metrics within 90 days.  The ALJ recommended that the NY PAP become effective simultaneously with the commencement of Verizon PA’s reporting of the modified New York Guidelines, i.e., within 90 days of the entry date of a final Commission Order in this proceeding.  (R.D., p. 46).

C.
Exceptions to the Recommended Decision and Comments to the Consensus PAP


Verizon PA excepted to the recommendation that it begin reporting the new metrics within ninety days of entry of a Commission Order herein.  Verizon PA suggested that some metrics might take longer than 90 days to implement, especially due to change control processes.  Verizon PA proposed to provide a transition schedule within thirty days of entry.  (Verizon PA Exc., pp. 24–25).  Verizon PA further asserted that the arguments for a shorter interval than ninety days were an attempt to “punish” Verizon PA.  (Verizon R.Exc., pp. 14-15).  MCIW argued that 90 days to begin reporting under the NY Guideline metrics is too long since Verizon PA is already reporting all of the metrics in New York.  (MCIW Exc., p. 9).

The signatories to the Consensus PAP urged the Commission to immediately adopt the Consensus PAP.  No Party objected.

D.
Tentative Order


We agreed with the ALJ that ninety days to begin reporting the new metrics is a reasonable interval since all but the new Joint Proposal DL/WP metrics are presently being reported in New York, and concluded that ninety days was adequate to resolve the compliance and change control issues.  We directed Verizon PA to implement the Consensus PAP, as adopted herein, on the same 90‑day schedule.  We noted that the 90 days would commence upon entry of a final order herein and proposed a transition schedule.  We further proposed that, if the transition to the new metrics is not complete at that time, then until such time as Verizon PA has completed the transition, it shall make remedies payments under our new Consensus PA PAP for the transitioned metrics and under the old PA PAP for metrics it has not transitioned.

We further noted that the ALJ recommended implementation of the new metrics and remedies without a transition period for establishing a relationship between performance under the old metrics and the new metrics.  We noted our belief that changes such as those that we are undertaking herein may have a dynamic effect upon the measurement process, independent of the transactions being measured.  We, therefore, proposed a period of parallel reporting under both the existing PA Guidelines and PA PAP and the new PA Guidelines and new PA PAP.  The Parties were requested to comment upon the proposed provision for parallel reporting.  

E.
Comments to the Tentative Order

Verizon PA in its Comments alleged there was no record evidence to support parallel reporting and that parallel reporting would be “burdensome.”  (Verizon PA Comments, p. 15).  There were no comments relative to the timetables proposed.

F.
Disposition


We shall address this issue in three segments:  timing, parallel reporting and replication.  

1.
Timing



We shall adopt the proposed 90-day implementation schedule for the new metrics and new remedies.  To this end, we expect the new PA Guidelines and new PA PAP to be fully implemented and effective by April 1, 2003, or the first day of the first full month after the 91st day, whichever is later.  



Accordingly, the following schedule shall be in place based upon the date of entry of this Opinion and Order: 

· 20th day – Verizon PA shall file compliance filings (with the appropriate number of hard copies and electronic copies to the Commission) for the new PA Guidelines and the new PA PAP.  Parties shall be provided with hard copies and electronic copies (or via e-mail if they so request).  

· 30th day – Comments due on the compliance filing.  

· 40th day – Verizon PA may file reply comments.  

· 60th day – This Commission shall endeavor to act upon the compliance filings within 30 days of the close of the comment period. 

· 61st to   – Verizon PA and the Parties shall have 30 days after the entry of 

·  90th day
the compliance order(s) to handle any change control measures and implementation processes.

· First day of the first full month commencing on or after the 91st day – performance from and after this date shall be subject to the new PA Guidelines (based upon the May 2002 NY Guidelines, as modified herein) and the new PA PAP (based upon the Consensus PAP, as modified herein).  Any adopted metric not so reported will be addressed consistent with our discussion herein relative to UR/UD metrics.
· During the transition period, remedies will be due under the existing PA PAP.  Thereafter, if the transition to the new metrics is not complete, we direct that, until such time as Verizon PA has completed the transition, it shall make remedies payments under our new Consensus PA PAP for the transitioned metrics and under the old PA PAP for metrics it has not transitioned.
2.
Parallel Reporting



We acknowledge that the issue of parallel reporting has not previously been discussed on the record in this proceeding.  We took that factor into consideration and raised the issue as a tentative-proposal matter open for Comments.  

We find Verizon PA’s comments that parallel reporting is burdensome to be a bald assertion unsupported by any quantification or substantiation.  We have considered it but shall not give it great weight as the existing metrics and remedies reports are already being generated.  We are not asking Verizon PA to do anything that it is not already doing.  We do not see that three more months of using the old formulae and generating the old reports will be overly burdensome.  Furthermore, during the 271 Pro​ceeding, staff asked Verizon PA to report the Pennsylvania performance under the NY metrics and remedies formulae.  Verizon PA declined to do so for any metric other than billing completion notification (BCN) performance.  Verizon PA asserted that, since there was neither a then-existing obligation to run the Pennsylvania data through the 
New York formulae nor a certainty that there ever would be such an obligation, it would be burdensome to require Verizon PA to create the computer programs to do so for the limited purposes of the 271 Report.  This Commission accepted that rationale.  There was never any indication that it would be technically impossible to run the same data through the two sets of formulae.

We continue to see the benefits of the overlapping reports as giving this Commission the means through which to gauge the impact of the change process as well as the effectiveness of the new metrics and new remedies.  We believe that the benefits of parallel reporting far outweigh any suggested burdens.  For example, moving to the May 2002 NY Guidelines will eliminate a number of metrics for which there have been no misses in Pennsylvania.  Removing this base of good performance from the reports could make it appear that Verizon PA’s overall pass rate has declined.  Thus, parallel reporting could serve as a safety net for Verizon PA.  

Further, we believe it will be illustrative to have a period of time when the same performance is reported under the old and the new metrics and remedies to gauge what effect on trending the change in metrics and remedies will have.  We want to be certain that we will be able to tell when performance changes are independent of a measurement change.  Changing the yardstick to a meterstick does not change the absolute length of a static piece of rope.  If the metrics and the remedies formulae were measuring something that was unchanging from month to month, we would not need parallel reporting.  Since, however, the dynamics of performance vary from month to month, a period of parallel reporting will enable us to look at identical performance under both sets of formulae.  Parallel reporting will normalize the relationship between the old metrics and remedies and the new metrics and remedies.  Having parallel reporting for three months will provide a ready rejoinder to any allegation that Verizon PA’s performance changed significantly (improved or deteriorated) during the period immediately following the transition to the new PA Guidelines and new PA PAP.  


Finally, we note that Verizon PA has the burden of proof that the metrics reports are accurate and the remedies are self-executing, especially if there are radical changes to the PA Guidelines and PA PAP.  Our recommendation to the FCC for favorable 271 treatment was predicated, in part, on performance measured by the old metrics and remedies.  Without some continuity or translation mechanism between the old metrics and remedies and the new metrics and remedies adopted herein, we would lose all reference points for gauging allegations of backsliding from performance prior to the date of cutover.  Our primary concern in this endeavor is with performance.  The starting point for backsliding concerns is not some date in the future keyed to a change in metrics and remedies.  Our benchmark date is no later than the date Verizon PA was granted 271 authority.  Parallel reporting will allow us, the FCC, the CLECs, and Verizon PA to compare its subsequent performance to the benchmark performance.  


We note that none of the CLECs supported the concept of parallel reporting in their comments, and none countered Verizon PA's objection in their reply comments.  We shall, therefore, not require Verizon PA to parallel report CLEC-specific metrics.

Accordingly, Verizon PA will continue to provide the existing CLEC-aggregate metrics and the existing remedies reports to the Commission until all new metrics and new remedies adopted herein have been reported for a three-month cycle.  

3. Replication

We are mindful that coming out of the OSS Test, which was a precursor to the 271 Proceeding, we required Verizon PA to submit to a metrics verification process for the January 2001 data, notwithstanding the months of metrics testing that had preceded January 2001.  Two of the concerns were that the OSS Test had focused on test metrics (for most of the Test with migration to a hybrid set of test and commercial metrics late in the test) rather than commercial metrics and that there were still questions related to the accuracy of metrics report as highlighted by replication problems.  

As we move to a new set of metrics and a new remedies format, we find ourselves in a situation much like we were in when we moved from the tested hybrid metrics to the untested commercial metrics (i.e., the February 2000 version from PMO I).  In the present situation we are moving from metrics and remedies that have been in use for the better part of two years in Pennsylvania to new metrics and remedies that have never been used in Pennsylvania to measure Pennsylvania performance on Pennsylvania infrastructure and systems.  We note that Verizon PA argued for a transition period longer than ninety days for some of the metrics, even though the metrics are being reported in New York.  From this we infer that the transition to NY metrics and NY remedies, while conceptually simple, may not be a simple substitution process.  Furthermore, we are facing major changes in the metrics and a complete change in the remedies.

We have placed a great deal of weight and reliance on the fact that these new May 2002 metrics and remedies work in New York.  But the fact that they are now working in New York months after their implementation as part of a process that has evolved since at least 1999 does not mean they will work flawlessly the first month they are in use in Pennsylvania by Verizon PA.  Verizon PA came from the Bell Atlantic branch of the blended Verizon family, and Verizon NY came from the NYNEX branch.  There are many similarities, but there are also many residual nuances, as well as significant differences, that warrant a monitored, structured, transparent migration rather than the unseen and uninspected transactions of a flash cut.  

We are persuaded that there should be an analysis, replication, and/or audit of the first three months of metrics and remedies reports.
  This period of observation will coincide with the period of parallel reporting.  The Bureau of Audits shall, consistent with the management audit process model in 66 Pa. C.S. §516, issue the appropriate request for proposal (RFP) and select the outside reviewer, with Verizon PA to assume the cost of the analysis, replication, and/or audit.  These requirements are also consistent with our establishment in PMO I of an audit process.

Accordingly, the Bureau of Audits, using the 66 Pa. C.S. §516 procedures, is directed to coordinate the third-party review of the data and the reports, as well as a systems check, for the first three months of commercial operations under the new PA Guidelines and PA PAP.  

VII.
Reporting under the PA Guidelines and PA PAP adopted in this Proceeding

A.
Positions of the Parties

In this proceeding, the CLECs sought clarification that Verizon PA is required to “transmit the underlying data files, commonly referred to as flat files, and explanatory documentation that describes the data contained in those files, at the same time that Verizon PA transmits the monthly C2C reports to the CLECs to understand and evaluate the accuracy of Verizon PA’s data and metric calculations.”  The CLECs also pointed out that Verizon PA failed to include the following provision from the New York Remedies Plan in its NY PAP proposal for Pennsylvania:  

Verizon NY will provide to each CLEC in a useable format the underlying data used to calculate Verizon NY’s per​formance for that CLEC at the same time Verizon NY submits its monthly report.  Such reports must also be filed with the Department’s Staff.

B.
ALJ Recommendation



The ALJ noted that Verizon PA did not challenge the proposal.  While the ALJ recognized that this provision is already part of the NY PAP, he emphasized that Verizon PA be directed to specifically include it.  (R.D., p. 45). 

C.
Exceptions

In its Exceptions, Verizon PA requested that the Commission clarify that it is required to provide the same kind of back-up files it is currently required to provide in New York.  Specifically, Verizon PA explains that the characterization of these files as flat files is an error.  In addition, Verizon PA pointed out that in this proceeding, its witness testified that it did not object to providing the CLECs with the same backup to the PAP calculation that it presently provides in New York.  According to Verizon PA, requiring it to provide flat files to all CLECs automatically constitutes a waste of resources.  Rather, Verizon PA suggested that it should be required to provide flat files to CLECs only upon request.  (Verizon PA Exc., p. 20).

D.
Tentative Order


We recognized in the Tentative Order that reports submitted by Verizon PA play a vital role in monitoring the competitive marketplace.  As a consequence we deter​mined that it is imperative that this Commission have the information necessary to provide us with the opportunity to sufficiently determine what is occurring in the Pennsylvania marketplace.  We, therefore, proposed the following system of reporting and requested the Parties to comment upon the provisions of this reporting proposal, as well as on the relative benefits and costs:  

· Verizon PA would file such reports, additional information, and supporting documentation as necessary to facilitate a compre​hensive review of the data.  The reports would include the continuation of the three-month miss reports, affiliated aggregate reports, and CLEC-specific remedy reports, and the continuation of the filing of electronic versions of all the requested reports with product codes.  

· Each CLEC should receive its own CLEC-specific data (e.g., flat files), algorithms, and metric and remedies reports, as well as aggregate metrics and remedies reports.  Verizon PA may honor a CLEC’s request for less than the full information packet.  

· The Commission would receive CLEC-specific data, algorithms, and metric and remedies reports (subject to proprietary designa​tion) as well as aggregate data, algorithms, and metric and remedies reports.  

· Verizon PA would provide, at a minimum, the same kind of “back-up” files it provides in New York, upon request of a CLEC or this Commission.  

· “Algorithms” includes all of the information that would allow the receiving party to use the raw data/flat files to replicate and proof Verizon PA’s treatment of such information, whether by use of formula, business rule, or otherwise, and then to generate the final reports.  

· Verizon PA would be further directed to work with appropriate Commission staff to provide the reporting in a format usable to the Commission.  

· Verizon PA would develop, with Staff, a format to provide an overview of aggregate results on a rolling-month basis (e.g., similar to the Attachment 403 filed in the 271 Proceeding) based upon the metrics and remedies adopted herein within ninety days.  

(Tentative Order, pp. 56-57).  

E.
Comments and Reply Comments 



Verizon PA countered the proposal in the Tentative Order with the assertion that it was willing to provide only what is provided in New York to the NY PSC and the NY CLECs.  (Verizon PA Comments, pp. 16-18).  Additionally, reporting should not be automatic, but rather, the CLECs should be required to request what they want in the way of reporting.  (Verizon PA Comments, p. 18).  Verizon PA asserts that it does not want to provide the algorithms.  (Verizon PA Comments, p. 19).  Further, Verizon PA contends that there is no further reason for it to work further with staff on this matter; the Commission has received in excess of $1.4 million from Verizon PA based upon enhanced remedies as agreed to in the Global Order.  According to Verizon PA, had this money been used for its intended purpose, i.e., to train staff to handle the data and reports that will be tendered under the NY-style Guidelines and NY-style PAP, no further assistance from Verizon PA would be required as proposed by the Tentative Order.  (Verizon PA Comments, pp. 19-20).  


Met-Tel agreed with and supported the proposal in the Tentative Order.  (Met-Tel Comments, pp. 3-4).  MCIW asserts that, in addition to their specific infor​mation, the CLECs should get aggregate performance and remedies reports.  (MCIW Comments, p. 4).

F.
Disposition



There are basically two issues here:  “What will be available to whom?”  and “Does a CLEC get its reporting automatically, or must it specify the component(s) it wants?”  

Verizon PA suggests reporting should be on an as-requested basis to the CLECs.  The individual CLECs should not automatically get every component of the reporting, but rather should be provided what they request.  From the record before us, it appears that offering the CLECs that option to select components of the reporting panoply and letting them select one or some or all available components will not be overly burdensome on the CLECs or Verizon PA.  We will adopt that qualification to our proposal subject to the proviso that Verizon PA, at least annually, provide the list of available components to the CLECs for them to select the components they want to receive.  We shall not impose any limits on the frequency with which CLECs may change their elections.  If frequent changes in selections by CLECs become a problem, the parties are free to bring the issue up in the PA CWG or through formal complaint.

As for the components to be available, we shall affirm the listing we established in the Tentative Order.  We believe it is essential that this process be transparent.
  All parties and this Commission must be able to understand the process by which the various systems work.  There are at least three levels to this question.  The first is whether the data collected accurately conform to the metrics and business rules.  The second is whether the results of the various metrics and remedies calculations are accurate.  Finally, the third is what do the metrics and remedies results mean in terms of performance rendered, parity of service, and openness of market, which aspects are ultimately the endgame questions.  

We shall never be able to fully focus on resolving disagreements as to what the metrics and remedies results mean in terms of performance rendered, parity of service, and openness of market until and unless all parties and this Commission (by internal staff and/or by outside consultants, including but not limited to auditors) have the opportunity to the look at the process on the granular level.  For so long as we must argue over the logic of the collection processes and the various calculations, because they are not transparent, we will not be able to truly focus with confidence upon the results or conclude that the results are appropriate indicators of performance.  Metrics and remedies 

are not “multiple choice” questions.  Metrics and remedies are “show your work” questions.  

The algorithms are the formulae used to process the collected raw data into final metrics and remedies reports.  In our opinion, they are part and parcel of the “work” that must be visible and open for inspection by this Commission and others who rely on the integrity of the reports.  In our opinion, it would be less burdensome and faster for all parties for Verizon PA to provide the algorithms for review than for each entity to develop its own algorithms and then argue which set of algorithms is better.  

However, there is, at best, only limited interest on the part of the CLECs and the Statutory Advocates in access to the algorithms at this time.  Neverthe​less, we see no need to have every interested entity, including this Commission and its consultants, to develop their own algorithms to process raw data into final reports.  If Verizon PA wants this Commission, the Statutory Advocates, the CLECs, the FCC, or the public to rely on the accuracy of its metrics and remedies reports, it should be willing to reveal how those reports are derived.  Therefore, we shall not require Verizon PA to produce, at this time, the algorithms separate and apart from what is produced for NY-style and VA-style reporting.  We shall specify now that Verizon PA shall produce the algorithms in response to a request of the Commission and/or its consultants or upon a showing by the CLECs that they will be able to use the algorithms in analyzing the data and/or reports.  Absent openness as to the algorithms, if any other entity were to attempt replication of the reports and arrive at alternative results, we would, at a minimum, have to see both sets of algorithms to determine which entity worked the numbers correctly. 

Accordingly, we shall affirm the requirements we established in the Tentative Order, subject to the modification that Verizon PA need only provide the algorithms upon a request of the Commission and/or its consultants or upon a showing by the CLECs that they will be able to use the algorithms in analyzing the data and/or reports.

VIII.
Future Changes to the PA Guidelines and PA PAP Adopted Herein



We shall identify the issues relating to future changes to the new PA Guidelines and the new PA PAP in seriatim and then resolve them jointly.  We believe that the change process for metrics and remedies can follow the same procedure.  

A.
Guidelines

1.
ALJ Recommendation


The ALJ recommended that all future metrics proposals first be presented to the NY CWG, and that if the matter is not resolved in the NY CWG within ninety days, the proponent could then raise the matter in Pennsylvania.  (R.D., pp. 12-13).

2.
Exceptions



XO/Yipes alleged that it is error to require that all future modifications go first through the NY CWG.  (XO/Yipes Exc., pp. 4-8).  They argued that the Commission “should not simply relinquish and yield its authority and legal obligation to monitor the completeness and sufficiency of the Pennsylvania” metrics.  (XO/Yipes Exc., p. 8).



CTSI argued that it is wasteful to have to go to the NY CWG for everything first and then to Pennsylvania if unsuccessful.  (CTSI Exc., p. 5).  

The OCA argued that entities should not have to go first to the NY CWG, in that entities with complaints against Verizon PA cannot be forced to go first to another state for redress in that state’s collaborative process.  (OCA Exc., pp. 7‑ 8).  Further, there has been no proof that the competitive problems in New York are like the competitive problems in Pennsylvania.  (OCA Exc., p. 8).  Additionally, the OCA asserted that there are practical problems with being forced to first proceed through the NY CWG, since not all Pennsylvania CLECs operate in New York.  Furthermore, the OCA represents Pennsylvania consumers and has little reason to go to New York.  (OCA Exc., p. 9).

B.
PAP

1.
Provisions of the Consensus PAP

Section K.2. of the Consensus PAP states that:

Changes to the New York Plan adopted by the New York PSC will be submitted to the [Pennsylvania] Commission by Verizon PA within 10 days of their filing with the New York PSC for consideration by the Commission for inclusion in the Pennsylvania PAP.  Verizon PA and all other interested persons shall have an opportunity to submit comments to the Commission on whether the changes to the New York Plan should be included in the Pennsylvania PAP.  Changes to the New York Plan will be included in the Pennsylvania PAP only upon the Commission’s approval.  (Consensus PAP, pp. 25-26).


2.
Positions of the Parties – Comments to the Consensus PAP

CTSI commented that the Consensus PAP provides that Verizon PA submit notice to the Pennsylvania Commission of all changes adopted by the NY PSC within ten days of their filing.  According to CTSI, this provision is unclear because it does not specify whether the notice should be provided within ten days of Verizon’s filing for change to the NY PAP or if notice is required within ten days of the NY PSC’s adoption of a change to the NY PAP.  CTSI further stated that this provision should be clarified to indicate that notice should be provided within ten days of a requested change to the NY PAP.  (CTSI Comments to PAP, pp. 3‑4).  

C.
Tentative Order

As we said in the Tentative Order, guidelines and performance assurance plans are not static documents.  In order to reflect accurately the experiences by the industry in the marketplace, they are subject to ever-evolving adjustments and amend​ments.  We noted that Commission action will always be required to change either the Guidelines or the PAP in Pennsylvania on a going-forward basis.  Further, we established that the Commission, on its own initiative, always has the authority to review the PA Guidelines and the PA PAP to decide whether changes are needed.  In addition, all Parties may utilize the Commission’s formal complaint/ADR process to request new metrics and/or remedies and/or changes to the Guidelines and/or the PAP.  Because future changes will need to be implemented (and some changes may be negotiated on an amicable basis among the Parties), we also established an informal process using a PA CWG to accommodate such changes and encouraged Parties to reach consensus.  We did not expressly request comments on this aspect of the Tentative Order. 

D.
Comments and Reply Comments

Verizon PA comments that we should affirm the Recommended Decision and automatically incorporate NY consensus metrics into the PA Guidelines.  Any party proposing incorporation of non-consensus NY metrics would have the burden of proof.  (Verizon PA Comments, p. 4).  Verizon PA further asserts that the NY CWG does not address PAP changes and that it would be “burdensome” to require Parties to notify this Commission of proposed changes under discussion in the New York.  As noted by Verizon PA, the deliberations of the NY CWG are confidential.  (Verizon PA Comments, p. 21).  Verizon PA suggests in the alternative that this Commission adopt the process that other jurisdictions have allegedly adopted for addressing changes to the metrics.  After the NY PSC approves changes recommended by the NY CWG, the same proposals would be filed with this Commission for de novo review by Pennsylvania CLECs and Commission action.  Verizon PA asserts that there should be no concern that any party is precluded from addressing a change because it is not a participant in the NY CWG process since this Commission retains final discretion to adopt or reject any proposal.  (Verizon PA Comments, p. 22). 

MCIW comments that a party should only need to notify this Commission if the party formally requests a change in the NY CWG.  (MCIW Comments, pp. 3-4).

E.
Disposition

We agree that participation in the NY CWG or a Verizon footprint CWG would serve a useful purpose, and we shall endeavor not to duplicate the valuable work completed therein.  However, we still see the need for a similar process in Pennsylvania to manage changes issues and implementation issues when there are metrics and/or remedies issues to be resolved in Pennsylvania, especially if such issues can be resolved by consensus.  Accordingly, we shall address this aspect  in three parts:  our participation in the NY and/or other CWGs; the process of changes in PA Guidelines and PAP; and creation of a PA CWG.

1.
Participation in the New York and/or other CWGs 

Staff is hereby authorized to coordinate with the NY PSC and NY CWG and/or other state or federal commissions or CWGs to facilitate reciprocal participation among the states in the various CWG operation.  

2.
Change Process in Pennsylvania

At the outset, as we stated in the Tentative Order, we believe that the process for proposing changes should be the same for both the PA Guidelines and the PA PAP.  While the process for change to the PA Guidelines or the PA PAP can be initiated either through an informal process, such as a CWG, or the Commission’s formal process, such as complaint or joint petition, changes to either the PA Guidelines and the PA PAP will become effective only after official Commission action.  

Because we want to ensure that interested Parties, as well as the Commis​sion, are aware of changes that may be needed in Pennsylvania but are proposed in New York, we shall affirm the following notice requirements established in the Tentative Order.  First, any party doing business in Pennsylvania proposing to the NY CWG a change to the NY Guidelines and/or PAP shall be required to submit notice to the Commission and the PA CWG within ten days after submitting that proposal to the NY CWG.  The Commission will post on its website notice of the proposed change.  At that point, the PA CWG, any interested party and/or the Commission may decide to pursue a similar change here in Pennsylvania.  Any party can utilize the Commission’s complaint and/or alternative dispute resolution process to change the PA Guidelines and/or the PA PAP.  Second, once the NY PSC
 has adopted a formal change to its Guidelines and/or PAP, Verizon PA will be required to file formal notice with the Commission and the PA CWG within ten days after the NY PSC takes action.  After a 15-day comment period, the Commission will decide whether to adopt the change, to send it to the Office of Administrative Law Judge, or refer it to the PA CWG. 

3. 
PA CWG

We agree with the CLECs and the OCA that the Parties should not have to take matters first to the NY CWG.  We believe that a functional PA CWG, which is intended to be an informal way for the Parties to recommend to the Commission that changes be made to the PA Guidelines and/or PA PAP, is crucial to the process.  This group would be comprised of CLECs, Verizon PA, and Commission staff from the Bureau of Fixed Utility Services and the Law Bureau, and statutory advocates.  FUS staff will facilitate the group, at least initially, with the support and assistance of Law Bureau staff.  Eventually, the role of facilitator may be assumed by a carrier or rotated among the carriers.  Any consensus reached through this group would need final Commission approval before changes are made to the then-current PA Guidelines and PA PAP.  

IX.
Additional Matters

A. Dissemination of PA Guidelines and PA PAP Provisions

We note that, in other states, the guidelines and the performance assurance plans, as well as supporting documentation, are available via the Internet, thereby making the information easily accessible to the public and all interested Parties.  We believe that we too should ensure that this information is readily accessible.  

In our Tentative Order, we directed staff from the Bureau of Fixed Utility Services and the Law Bureau, after consulting with other appropriate Bureaus, to develop and to submit a recommendation to this Commission on how this issue should be handled in Pennsylvania within twenty days after the entry date of the Tentative Order.



The Commission has received the staff report, which reflects that various non-Verizon RBOCs have posted their metrics and/or remedies plans on their websites.  Additionally, we note that we require utilities to post tariffs to their websites.  



Accordingly, based upon our finding that a number of RBOCs outside of the Verizon family are posting Guidelines and/or PAPs on their websites, and that documents such as utility tariffs are posted on utility websites, we shall provide that Verizon PA may post, or cause to be posted, on a state-specific webpage, the new PA Guidelines and the new PA PAP, and future changes thereto, in lieu of actual service of paper copies of the documents.  If the items are posted, Verizon will need to merely serve notice of the postings to the requisite entities.  Otherwise, paper copies of the documents shall be served on the entities.  This provision does not change filing requirements.  



Verizon PA shall notify the Secretary’s Bureau of the election under this provision within ten days of the date of entry of this Order.  

B.
Small Sample Size

Pennsylvania has a number of small and start-up CLECs operating in the Commonwealth.  As a result of their size or volume of operations, these companies may not have an occasion to place a large number of orders with Verizon PA.  Since the evaluation of PA Guidelines and PA PAP are statistical in nature and the remedies are based on the metrics, it is possible that the sample size for a given month (or series of months) for a small or start-up CLEC may not be large enough upon which to base a traditional statistical analysis of Verizon PA’s performance, whether it be good or bad.  

In PMO I, we rejected consideration of the sample sizes of less than ten, stating that it would be considered statistically invalid to use smaller sample sizes.  However, since the PMO I, we have increased our level of knowledge about the measure​ment and analysis process through our experience, and we further recognize that this issue is a continuing concern.  In addition, we note that other states are considering how to address this matter.  

In our Tentative Order, we directed staff from the Bureau of Fixed Utility Services and the Law Bureau to develop a recommendation on how this issue should be handled in Pennsylvania within twenty days of the date of entry of our Tentative Order.



The Commission has received this report.  We will address this issue by separate Secretarial Letter at this docket.  

Conclusion


Upon consideration of the record as developed in this proceeding including the Comments filed to our Tentative Order, we conclude that it is appropriate to adopt the May 2002 NY Guidelines, as modified herein, as the model for the new PA Guidelines.  The Consensus PAP, as modified herein, shall be used as the model for the new PA PAP.  Verizon PA shall make compliance filings for these two documents within twenty days of the date of entry of this Final Opinion and Order.  Verizon PA shall serve copies of the documents on all Parties as well as all CLECs (certificated and provisional) in the Commonwealth and on the PTA. 



We further find that it is appropriate to direct the initiation of a PA CWG.  FUS and Law Bureau shall work with the Parties to initiate the process of convening a PA CWG no later than ninety days from the date of entry of Final Opinion and Order.  After Commission approval of the Compliance Filings, all future proposed changes to the new PA Guidelines and new PA PAP shall be reported to the Commission and the PA CWG consistent with the procedures and processes adopted herein.  Based upon our review of the Comments and Reply Comments filed to our Tentative Order, the Exceptions of the Parties are granted, in part, and denied, in part.  The OTS Petition to Reopen the Record is denied.  

ORDER
THEREFORE, 



IT IS ORDERED:

1.
That the Exceptions of Verizon Pennsylvania Inc.; MCI WorldCom Communications; AT&T Communications of Pennsylvania; CTSI, LLC; the Office of Consumer Advocate; the Office of Small Business Advocate; and the Office of Trial Staff; and the Joint Exceptions of XO Pennsylvania and Yipes Transmission, Inc., are granted, in part, and denied, in part, consistent with this Final Opinion and Order.



2.
That the Recommended Decision of Administrative Law Judge Michael Schnierle, issued on October 2, 2001, is adopted as modified, by this Final Opinion and Order.


3.
That the Petition to Reopen filed by the Office of Trial Staff on July 15, 2002, is denied.


4.
That the May 2002 New York Carrier-to-Carrier Guidelines are adopted as the model for the new Pennsylvania Carrier-to-Carrier Guidelines, consistent with this Final Opinion and Order.


5.
That within twenty (20) days of the date of entry of this Opinion and Order, Verizon Pennsylvania Inc. shall file with the Commission and serve on all Parties to this proceeding, Pennsylvania CLECs, and members of the Pennsylvania Telephone Association a complete copy of the new “Pennsylvania Carrier-to-Carrier Guidelines:  Performance Measures, Standards, and Reports,” based upon the May 2002 New York Carrier-to-Carrier Guidelines:  Performance Measures, Standards and Reports, with all of the following modifications, and no others, consistent with this Opinion and Order:  

a.
PO-9 Timeliness of Trouble Ticket Resolution

b.
OR-4 Timeliness of Completion Notification 

c. Directory Listing/White Pages Metrics, as proposed in the Joint Proposals filed by Parties in this proceeding  

d. BI-3-01 Percentage Billing Adjustments-Paper Bills, from the existing Pennsylvania Carrier-to-Carrier Guidelines

e. BI-3-02 Percentage Billing Adjustments- Number of Adjustments, from the existing Pennsylvania Carrier-to-Carrier Guidelines

f. BI-3-03 Percentage Billing Adjustments-Electronic Bills, from the existing Pennsylvania Carrier-to-Carrier Guidelines

g. BI-6 Completeness of Usage Charges, from the existing Pennsylvania Carrier-to-Carrier Guidelines

h. BI-7 Completeness of Fractional Recurring Charges, from the existing Pennsylvania Carrier-to-Carrier Guidelines

i. BI-8 Non-Recurring Charge Completeness, from the existing Pennsylvania Carrier-to-Carrier Guidelines


6.
That the Billing Accuracy Metrics and Submetrics (BI-3-01, BI‑3‑02, BI-3-03, BI‑6, BI‑7, and BI-8 from the existing Pennsylvania Carrier-to-Carrier Guidelines) shall be retained in the new Pennsylvania Carrier-to-Carrier Guidelines and reported to the Commission on an aggregate and CLEC-specific level until further notice for diagnostic and tracking purposes.  The CLECs shall also receive the aggregate reports and their own specific reports for the retained billing accuracy metrics and submetrics.  Verizon Pennsylvania Inc. may discontinue paying Pennsylvania-style remedies on these retained existing Pennsylvania billing accuracy metrics and submetrics upon completion of the transition period established herein. 



7.
That the Consensus Performance Assurance Plan, filed by Verizon Pennsylvania Inc., AT&T Pennsylvania, Inc., and MCI WorldCom Communications on May 6, 2002, is hereby modified for adoption as the Pennsylvania Performance Assurance Plan, subject to the modifications and conditions adopted herein.  


8.
That within twenty (20) days of the entry date of a Final Opinion and Order, Verizon Pennsylvania Inc. shall file with the Commission and serve on all Parties to this proceeding, Pennsylvania CLECs, and members of the Pennsylvania Telephone Association a complete copy of the Consensus Performance Assurance Plan, with the modifications adopted herein.  

9.
That the penalty or “dollars at risk” cap for the new Pennsylvania Performance Assurance Plan shall be 39% of net local service revenues, based upon ARMIS reports.


10.
That Verizon Pennsylvania Inc. is directed to complete imple​mentation of the “Pennsylvania Carrier-to-Carrier Guidelines:  Performance Measures, Standards, and Reports” and the “Pennsylvania Performance Assurance Plan” within ninety (90) days of the date of entry of this Opinion and Order.  Verizon Pennsylvania Inc. shall provide the Commission and the Parties with an implementation schedule for all elements of the new Pennsylvania Guidelines within twenty (20) days of the date of entry of this Opinion and Order.  Said implementation schedule shall be consistent with the imple​mentation schedule adopted in this Final Opinion and Order and shall outline, in detail, a ninety (90)-day implementation date for all metrics and submetrics for the “Pennsylvania Carrier-to-Carrier Guidelines: Performance Measures, Standards, and Reports” and provisions of the “Pennsylvania Performance Assurance Plan,” adopted in this proceeding.  Verizon Pennsylvania Inc. shall provide a detailed explanation for the implementation of any metric or submetric requiring an implementation period of more than ninety (90) days.  All Parties to this proceeding may file comments to the imple​mentation schedule.  For good cause, the Commission may grant Verizon Pennsylvania Inc. permission to implement certain metrics or submetrics beyond ninety (90) days.



11.
That the new Pennsylvania Carrier-to-Carrier Guidelines and the new Pennsylvania Performance Assurance Plan are to be effective for performance on and after the first day of the first full month following the 90th day after the date of entry of this Opinion and Order, unless extended by action of this Commission.  Metrics and submetrics not in operation by that time will be subject to the “Unreported” provisions of this Opinion and Order.  The transition period will not be concluded until all required metrics and submetrics have been implemented, absent further action by this Commis​sion.  The period of parallel reporting (current and new Guidelines, new PAP) will commence upon the conclusion of the transition period.  



12.
That until the new Pennsylvania Guidelines and the new Pennsyl​vania Performance Assurance Plan adopted herein are fully implemented (i.e., the end of the transition period), the current Pennsylvania Guidelines and the current Pennsylvania Performance Assurance Plan shall remain in force and effect, either in full or as partially applicable, to cover any voids in the new Pennsylvania Guidelines or the new Pennsylvania Performance Assurance Plan applicability.

13.
That Verizon Pennsylvania Inc., in making any and all reports under the new Pennsylvania Carrier‑to‑Carrier Guidelines, shall report consistently with its reporting requirements for the New York Guidelines in New York, using the same data inclusions and exclusions in Pennsylvania as it does in New York and providing all of the same information and access as is provided in New York, subject to the modifications adopted in this Final Opinion and Order.


14.
That Verizon Pennsylvania Inc. shall continue to provide the current CLEC-aggregate metrics and the current remedies reports to the Commission until all new metrics and new remedies adopted herein have been reported for a three–month cycle.  Further, Verizon Pennsylvania Inc. shall retain the data and systems to generate the current CLEC-specific reports for this three-month period until the conclusion of the audit/outside review of the first three months of full operations under the new Pennsylvania Guidelines and the new Pennsylvania Performance Plan. 


15.
That Verizon Pennsylvania Inc. shall report the metrics consistently with its reporting requirements for the New York Guidelines, using the same processes in Pennsylvania as it does in New York, subject to the modifications adopted in this Opinion and Order.  Further, Verizon Pennsylvania Inc. shall report the remedies consistently with its reporting requirements for the New York Performance Assurance Plan and/or the Consensus Performance Assurance Plan, using the same processes in Pennsylvania as it does in New York or Virginia, respectively, subject to the modifica​tions adopted in this Opinion and Order.  Further, Verizon Pennsylvania Inc. shall provide to each CLEC its specific reports in a useable format with the underlying data used to calculate Verizon Pennsylvania Inc.’s performance and remedies for that CLEC at the same time as Verizon Pennsylvania Inc. submits its monthly reports.  Verizon Pennsylvania Inc. shall supply CLECs with specific data and reports for metrics and remedies.  Verizon Pennsylvania Inc. shall file with the Commission CLEC-specific data and reports for metrics and remedies in addition to aggregate data and reports for metrics and remedies.  Such data and reports must also be filed with the Commission’s Bureau of Fixed Utility Services and Office of Special Assistants.  CLECs may also request aggregate reports.  Upon a request by this Commission and/or its consultants or upon a showing by the CLECs that they will be able to use the algorithms in analyzing the data and/or reports, Verizon Pennsylvania Inc. shall provide the algorithms necessary to process the data into the metrics and remedies reports. 


16.
That, unless otherwise changed by Commission Order, the new Pennsylvania Performance Assurance Plan shall have an effective date simultaneous with the effective date of the new Pennsylvania Carrier-to-Carrier Guidelines.


17.
That, absent demonstration of a change in circumstances warranting earlier action, the Commission shall reserve disposition as to whether to open a rulemaking to address “non-financial” remedies pertaining to errors and omissions in Directory Listings and White Pages until such time that there is eighteen (18) months of actual Pennsylvania commercial experience under the new Directory Listing and White Pages metrics and remedies as proposed in the Joint Proposal.  

18.
That any party doing business in Pennsylvania and proposing to the New York Carrier Working Group or the New York Public Service Commission a change to the New York Carrier-to-Carrier Guidelines and/or the New York Performance Assurance Plan shall submit notice to the Pennsylvania Public Utility Commission and the Pennsylvania Carrier Working Group of the subject matter involved within ten (10) days of submitting that proposal to the New York Carrier Working Group or the New York Public Service Commission.  Further, should the parties or other Pennsylvania CLECs participate in carrier working groups in other jurisdictions (state or federal), they are advised to provide similar notice to this Commission under similar circumstances.  Such notice need not disclose proprietary information or elements of confidential compromise negotiations, but rather is designed to give this Commission, the Pennsylvania statutory advocates, and the Pennsylvania CLECs notice that matters are going to be on an agenda and open for discussion.  


19.
That within ten (10) days of the formal adoption by the New York Public Service Commission of any changes to the New York Carrier to Carrier Guide​lines and/or the New York Performance Assurance Plan, Verizon Pennsylvania Inc. shall file with this Commission and the Pennsylvania Carrier Working Group a full and complete copy of all such changes.  Within fifteen (15) days of receipt of Verizon Pennsylvania Inc.’s filing, the active Parties may file with comments with the Commission as to whether the changes to the New York Carrier-to-Carrier Guidelines and/or the New York Performance Assurance Plan should be included in the Pennsylvania Carrier-to-Carriers Guidelines and/or Pennsylvania Performance Assurance Plan.  After review of the Verizon Pennsylvania Inc. filing and the responses, this Commis​sion shall determine whether to adopt the changes described in the filing, to send the matter to the Office of Administrative Law Judge, or to refer the matter to the Pennsylvania Carrier Working Group.

20.
That the Bureau of Fixed Utility Services and the Law Bureau are directed to work with Parties to initiate the process of convening a Pennsylvania Carrier Working Group no later than ninety (90) days from the date of entry of this Final Opinion and Order.  

21.
That the Bureau of Fixed Utility Services and the Law Bureau are authorized to work with the staff of other state commissions or the FCC and to participate in other state or federal carrier working groups, consistent with this Final Opinion and Order.

22.
That the Bureau of Audits will arrange for an independent analysis, replication, and/or audit to be paid for by Verizon Pennsylvania Inc., of the results of the first three months of operation under the new Pennsylvania Guidelines and the new Pennsylvania Performance Assurance Plan.  

23.
That, with respect to Ordering Paragraphs Nos. 5 and 8 above, Verizon Pennsylvania Inc. may post, or cause to be posted, on a state-specific webpage, the new Pennsylvania Carrier-to Carrier Guidelines and the new Pennsylvania Performance Assurance Plan, and future changes thereto, in lieu of actual service of paper copies of the documents.  If the documents are posted, Verizon Pennsylvania Inc. will need merely to serve notice of the postings to the requisite entities; otherwise, paper copies of the documents shall be served upon the entities.  Filings at the Commission shall be with hard copies.  








BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED: November 21, 2002

ORDER ENTERED:  December 10, 2002
� 	Met-Tel filed its Comments Nunc Pro Tunc and requested that the Commission consider its late-filed Comments.  No Party objected to Met-Tel’s request or opposed the Commission’s consideration of the Comments.  Finding no objections to Met-Tel’s late filing, we shall consider the Comments as if timely filed.


� 	A detailed recitation of the history of this proceeding is stated on pages 2 through 5 of the Tentative Order.


�	Historically, in Pennsylvania, metrics, measures, standards, and remedies were included in one document.  The terms “metrics” and “guidelines” are typically used to embrace the metrics, measures, and standards components.  The terms “remedies” and “performance assurance plan” (PAP) relate only to the remedies and are usually used interchangeably.  For purposes of Pennsylvania practice, with the entry of this Opinion and Order, the PAP will become a separate document containing the remedies provisions, and the term “Guidelines” will refer to documents containing the metrics, standards and measures on a forward-looking basis.  


�	Consensus metrics are those metrics recommended by the New York Carrier Working Group (NY CWG) for adoption, but not yet adopted by the New York Public Service Commission (NY PSC). 


� 	Consistent with our rules and regulations, we note that a Tentative Decision may become final unless Exceptions are filed by a party within the prescribed period.  (52 Pa. Code §1.8).


	� 	See Joint Petition of NEXTLINK Pennsylvania, Inc., et al., for an Order Establishing a Formal Investigation of Performance Standards, Remedies and Operations Support Systems Testing for Bell Atlantic-Pennsylvania, Inc., Docket No. P�00991643 (Opinion and Order entered December 31, 1999) (PMO I).  


	� 	No Party opposed Verizon PA’s proposal, but some complained that it did not go far enough.


	�	We have recently learned that, in an October 25, 2002 Order, the NY PSC adopted revisions to the NY Guidelines.  On November 8, 2002, Verizon NY filed its NY Carrier-to-Carrier Guidelines Compliance Filing (November 2002 NY Guidelines) to the October 25, 2002 NY PSC Order.  Our references to the most recent “NY Guidelines” in the context of this Opinion and Order are to the May 2002 version and not to what might result from the recent NY CWG recommendations or subsequent NY PSC action.  We further note that none of the Parties hereto that participate in the NY CWG process called the NY CWG’s October 2002 recommendations to our attention.  While the November 2002 NY Guidelines appear as the current NY Guidelines on the NY PSC website, it will be the May 2002 NY Guidelines that provide the model for the new PA Guidelines.  The May 2002 NY Guidelines are presently posted on the Pennsylvania Public Utility Commission website.  (� HYPERLINK http://www.puc.paonline.com ��www.puc.paonline.com�.)


	�	This suggestion was made in the PMO I docket in a pleading filed on March 20, 2002, alleging that certain of the February 2001 PA metrics were statistically invalid.  


�	In addressing these issues, we are mindful of our representations to the FCC in our 271 Reply Comments that we would address metrics and remedies deficiencies in this proceeding.  


	�	According to CTSI, the 271 Proceeding would have the first and this proceeding is the second.  


�	XO/Yipes concedes that PR-X-02 may be unnecessary if OR-6-04 is adopted.  (XO/Yipes Exc., p. 27).


�	We concluded in the Tentative Order that, since we were directing the adoption of the Joint Proposal for DL/WP metrics, the CTSI Petition to Reopen the Record would be denied as moot.  We affirm that result herein.


�	We noted in passing that the ALJ recommended that this issue, as well as all requests to change the PA metrics, be first taken to the NY CWG, even if the issue is not a problem in NY.  We did not adopt that recommendation. 


� 	We noted the recent decision in USTA, et al. v. FCC, et al., No. 00�1012, et al. (DC Cir, May 2002), remanding the FCC rulemakings on UNEs (and line sharing).


�	Yipes filed a Petition for Reconsideration of our October 12, 2001 Order at Docket No. A�310964.  At the April 11, 2002 Public Meeting, the Commission adopted the Dark Fiber Technical Workshop Report resulting from the Commission’s technical workshop regarding dark fiber at Docket No. R�00005261, et al.  


� 	We initially identified the relevant period as 2001.  With the passage of time, the relevant time frame shall be limited to 2002. 


�	This analysis was based upon a comparison of the February 2001 Guidelines and the July 2001 proposal in the record.  A comparison of the February 2001 PA Guidelines to the November 2001 NY metrics or May 2002 NY metrics would yield additional unique metrics and differing remedies tallies.


	�	This figure includes enhanced remedies for e-billing of $50,000 for a first miss, $75,000 for a second miss, and $100,000 for a third miss, which remedies are no longer in place.  E-billing is now subject to regular PA PAP remedies.  


	�	ATX, a CoreComm Company v. Verizon Pennsylvania Inc., Docket No. C�20026867.  ATX moved for leave to withdraw its Complaint, and the proceeding was subsequently closed.  


�	The relevant billing accuracy metrics and submetrics are:  BI-3-01, % Billing Adjustments – Paper Bills; BI-3-02, % Billing Adjustments – Number of Adjustments; BI-3-03, % Billing Adjustments – Electronic Bills; BI-6, Completeness of Usage Charges; BI-7, Completeness of Fractional Recurring Charges; and BI-8 – Non�Recurring Charge Completeness.


�	Case 99-C-0949, Performance Assurance Plan Verizon New York, Inc. (issued December 15, 2000). 


�	Our Functional/Structural Separations Order established the rebuttable presumption, and our June 6, 2001 Secretarial Letter in the 271 Proceeding reiterated the standard. 


�	While the Consensus PAP specifies various dollar amounts at risk for various misses, these numbers represent specific percentages of Verizon PA’s net local service revenues.  The percentages shall remain constant until changed by this Commission even though the dollar values may fluctuate. 


	�	In its Reply Comments, Verizon PA suggests that, if DL/WP metrics are adopted and subjected to remedies, the remedies should be allocated from the Special Provisions portion of the PAP.  Verizon PA offered to collaborate with staff and the Parties to develop an allocation within Special Provisions.  


	�	Verizon PA is cautioned, however, that should an issue arise challenging performance shifts during the three-month period, it would be prudent for Verizon PA to have the data and systems available to generate the parallel reports for CLEC-specific data.  


�	If the new PA Guidelines and new PA PAP are fully transitioned by April 1, 2003, then the period of parallel data collection would be April, May, and June 2003, and the parallel reports would be due on May 25, June 25, and July 25, 2003.


	� 	It is our understanding that staff from the NY PSC has or had access to the Verizon computer systems in New York.  Regardless of the accuracy of this under�standing, we believe that access to the formulae that Verizon PA uses is essential to the review function we have had in place since PMO I and which we reaffirmed herein. 


� 	It is our understanding that the NY CWG does not address remedies issues.  Our CWG will address both Guidelines/metrics and PAP/remedies issues.
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