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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration are the Exceptions of Mitchell R. Brown (Complainant) filed on October 21, 2002, to the Initial Decision of Administrative Law Judge (ALJ) Charles E. Rainey, Jr. which was issued October 2, 2002.  PECO Energy Company (Respondent) filed Reply Exceptions on November 25, 2002.  

History of the Proceeding



On May 23, 2001, the Complainant filed a Formal Complaint against the Respondent wherein he alleged that a malfunctioning electric meter led to his being overbilled for electric service.  The Complainant requested that his electric bills be recomputed from March 17, 1997, to the present.  The instant Complaint is occasioned by an appeal of a Decision of the Bureau of Consumer Services (BCS) on an informal complaint filed by the Complainant on December 4, 2000.  By that Decision, which was issued on April 20, 2001, BCS dismissed the informal complaint filed by the Complainant.



On June 22, 2002, the Respondent filed an Answer to the Instant Com​plaint.  Therein, the Respondent averred that it conducted high bill investigations at the Complainant’s property on October 27, 2000, and November 2, 2000.  The Respondent stated that:  (1) an actual meter reading was obtained which verified the usage for the prior billing; (2) there was no evidence of a ground condition or foreign wiring; (3) a passing load test was performed and the meter’s accuracy was verified; (4) an appliance analysis was performed, and it showed that Complainant had the potential for the usage; and (5) an instrument test was performed, and it indicated that the meter’s calibrations were within the Commis​sion’s regulations.  The Respondent, however, adjusted the meter to bring it to within Respondent’s stricter standards.



On April 15, 2002, after several continuances, an in-person hearing was held before ALJ Rainey.  The Complainant participated pro se at the hearing.  The Respondent was represented by counsel.

Discussion



ALJ Rainey made thirty Findings of Fact and reached four Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless rejected expressly or by necessary implication by this Opinion and Order.



The basis of the instant Complaint is that a malfunctioning electric meter resulted in overcharges to the Complainant for the period March 17, 1997, to October 27, 2000.  Critical to the Complainant’s case in chief is his testimony that, while he was at his house on the evening of October 27, 2000, he observed the electric meter spinning rapidly.  (Tr., p 31).  According to the ALJ, the Complainant stated that he consequently “beat on” or “banged on” the meter, thereby “fixing” it, because it then stopped spinning rapidly.  (I.D., p. 9).



The ALJ continued that the Complainant testified that he stopped residing in his house located at 908 Breezewood Lane, Lansdale, PA 19446, on March 17, 1997.  (Tr., p. 7).  Since that time, according to the Complainant’s testimony, he has spent approximately one day every three months at the house.  (Tr., p. 7).  According to the Complainant’s testimony, no one else visits or resides in the house.  (Tr., pp. 13, 18).  The Complainant also testified that the house is two stories plus a basement, and it includes 4 bedrooms, 2½ bathrooms, a living room, a family room, a dining room and a kitchen.  (Tr., pp. 101-102).  The ALJ noted that the Complainant testified that the house is all-electric and that his appliances, including a furnace, water heater and four timers (presumably for lights) are always on.  The Complainant also testified that three thermostats in his house are set at 50º and two are set at 40º.  (I.D, pp. 9-10).  



Finally, the Complainant argued that his October 2000 bill was three times higher than the preceding year’s bill for the same time period.  (Tr., p. 19).  The Complainant also testified that a degree day analysis does not support the billings during the period from May 1997, through October 2000.  (Tr., pp. 34-35, 78-79, 87-89; Complainant Ex. 14).  The Complainant opined that his calculations, based on degree day usage, show that he should receive a refund from Respondent.  (Tr., pp. 86-89; Complainant Exs. 15 & 16).



The Respondent stated that it conducted a field investigation at the Complainant’s house on October 27, 2000.  The Respondent continued that its investi​gation revealed no abnormalities with the operation of the meter, no electrical shorts or grounds, and that the Complainant had the potential to use the electricity for which he was billed.  The Respondent’s witness also testified that the Complainant’s then daily average of 39 kilowatthours (Kwh) was in line with the prior period’s usage.



The Respondent argued that the energy usage at Complainant’s house as recorded by Respondent’s meter readers, was not unusual for a property rarely inhabited.  (Tr., p. 142).  The Respondent continued that the Complainant placed undue reliance on degree days.  According to the Respondent, a malfunctioning appliance could cause energy usage that is not reflective of the temperature outside; in which case degree days would not be an accurate indicator of energy usage.



With regard to the “fixing” of the malfunctioning meter, the ALJ noted as follows:

I also note that Mr. Gioia testified that it is unlikely that Complainant on the evening of October 27, 2000, “fixed” the meter which Respondent tested earlier in the day and found to be working fine.  (Tr. 230-232).  First Mr. Gioia noted that one cannot determine if a meter is working correctly merely by looking at the rotation of its dials without investigating the load on the meter.  (Tr. 196).  Then Mr. Gioia noted that merely beating on the meter would not change the operation of the meter.  (Tr. 230-231).  Mr. Gioia stated that the glass globe of the meter would need to be opened in order to affect the integrity of the meter’s operation.  (Tr. 230-231).  

There is no evidence in this case that Complainant did that.

(I.D., p. 12).



The ALJ found that the Complainant did not meet the evidentiary standards articulated in Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980), (Waldron) and, therefore, did not meet his burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. §332(a).  Accor​dingly, the ALJ recommended that the instant Complaint be dismissed, reasoning as follows:

I find that Complainant did not establish a prima facie case of high bills by showing that a disputed bill was abnormally high when compared to prior usage patterns.  See, Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).  However, even assuming arguendo that he did, Respondent successfully met its burden of going forward by introducing evidence of a field investigation and three meter tests which showed that Complainant’s meter was operating accurately within Commission regu​lations and Complainant’s house had the potential to use the energy that Complainant was billed for.  

(I.D., p. 13).



In his Exceptions 4 and 5, the Complainant argues that the ALJ erred in concluding that the thermostats are set at 40 degrees in the master bedroom and laundry room, and that the water heater stays on all of the time.  The Complainant contends that the thermostats are set at 50 degrees, and the water heater is off.  The Complainant continues that the only appliances that are on all the time are four timers each of which is connected to a 20-watt bulb.  The Complainant maintains that the water heater is turned off at the breaker box, all of the time.



In his Exception No. 5, the Complainant then discussed his testimony that on the evening of October 27, 2000, the dial of the electric meter stopped spinning rapidly after he “beat or banged” on it.  The Complainant alleged that the following events were ignored in the ALJ’s analysis:

5.1 Systematically “turning off” each individual circuit breaker, one at a time, followed by checking the meter after each breaker was turned off.

5.2 “Turning off” the main breaker, followed by checking the meter

5.3 Opening the electrical panel after complete ting the activities included in 5.1 and 5.2 and checking for voltage from the external feed, upstream of the main breaker, and downstream of the main breaker


The meter readings clearly showed NO electrical voltage whatsoever downstream (past) the main breaker and available for use in the house.

5.4 Only AFTER all of these activities in 5.1, 5.2, and 5.3 were completed (including all of the electrical measurements) did Complainant  “beat on” the meter, at which point it immediately stopped its “running away.”  (Emphasis in original).  
(Exc., p. 2).

The foregoing, argues the Complainant, is proof that the meter was invalidly reporting usage.



The Respondent rejoins that the ALJ’s finding that the temperature in the laundry room and master bath room are set at 40 degrees, is based upon the Complainant’s own testimony.  (R.Exc., pp. 4-5).  The Respondent argues that the series of events set forth by the Complainant in his Exception No. 5 are unsupported by evidence of record.  Specifically, the Respondent alleges that the Complainant provided no evidence at the hearing to support Section 5.3 of the Exception, which appears, supra.  (R.Exc., pp. 5-6).



The Respondent points out that prior to the occasion when the Complainant claims to have fixed the meter by “beating” on it, its Field Investigator visited the Complainant’s property and performed an in-depth investigation into the functionality of the meter.  Specifically, PECO submits that its Field Investigator did a passing load test and even checked the baseboard heat and thermostats to verify that there were no problems with the heating system.  Additionally, PECO’s Field Investigator testified that the Complainant declined an instrument test at the time of the field investigation.  



We note that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  University of Pa. v. Pa. P.U.C., 86 Pa. 410, 485 A.2d 1217, 1222 (1984).  Any Exception or argument that has not been specifically addressed herein, shall be deemed to have been duly considered and denied without further discussion.


Pursuant to Section 332(a) of the Code, the party seeking a rule or order from the Commission is the party that bears the burden of proof in the proceeding.  In the matter before us, the Complainant is seeking a recomputation of his electric bills from March 1997, to the present time.  Accordingly, the Complainant bears the burden of proof pursuant to Section 332 (a) of the Code.



In order to meet his burden of proof, the Complainant has the burden of making a prima facie case, by producing evidence which establishes the materials facts by a preponderance of the evidence.  (See, Darling v. Philadelphia Electric Co., F‑00161139, (Order entered November 16, 1993)).  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 365 Pa. 45, 70 A.2d 854 (1950).  Stated differently, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957), cert. denied, 353 U.S. 965 (1957).



The resolution of this matter turns on a determination of whether the Complainant has met the evidentiary standard articulated in Waldron, supra.  In Waldron, a complainant can establish a prima facie case with a showing of all of the following:  (1) no prior billing abnormalities; (2) the number of inhabitants did not increase; and (3) establishing that the complainant could not have consumed the amount of energy billed.  If a prima facie case can be established, the burden of going forward with the evidence shifts to the utility.  If its prima facie case is unrebutted, a complainant may prevail.  Although the burden of going forward with the evidence may shift to a utility, the burden of proof never shifts away from a complainant.



In the matter before us, we find that the Complainant failed to meet the evidentiary burden articulated in Waldron.  The Complainant is claiming that all of his electric bills were incorrect due to a malfunctioning meter.  The evidence of record does not support that conclusion.  Furthermore, the ALJ’s Finding of Fact No. 14 appears to contradict the Complainant’s claim to have fixed the meter on October 27, 2000.  We believe that it will be instructive to quote the ALJ’s Finding of Fact No. 14 which reads as follows:  
14.
As a result of the field investigation, Respondent was able to determine that: (1) the prior meter reading taken on October 4, 2000 was correct; (2)  Complainant’s then-current daily average usage of 39 kwh was in-line with his usage during the same period of the preceding year; (3) there were no electrical shorts or grounds; (4) the meter was registering 
accurately; and (5) there was the potential for usage of the energy billed.  (Tr. 191-193; PECO Ex. 3).

(I.D., p. 5).



The foregoing Finding of Fact, unrebutted by the Complainant, appears to establish that as of October 27, 2000, earlier in the day that the Complainant believed to have fixed the meter, there were no prior billing abnormalities and that the Complainant had the ability to use the amount of electricity for which he was billed.  The Com​plainant’s Exceptions appear to restate the allegation that the meter was not operating properly before October 27, 2000.  However, the record evidence, cited above, indicates that on October 27, 2000, the meter was functioning properly, and was still functioning properly and on subsequent inspections by the Respondent on November 2, 2000.  On October 17, 2001, the subject meter was replaced.



Also, the Complainant, in his Exceptions, offered no evidence to refute the ALJ’s adoption of the Respondent’s testimony, cited previously herein, that one cannot determine if a meter is working correctly merely by looking at the rotation of its dials without investigating the load on the meter.

Conclusion


Based upon our review of the record evidence including the ALJ’s Initial Decision and the Exceptions filed thereto, we conclude that the Complainant’s Exceptions are not meritorious and they are denied.  We further conclude that the ALJ’s Initial Decision is amply supported by substantial and competent record evidence and, as such it will be adopted; THEREFORE,



IT IS ORDERED:



1.
That the Exceptions of Mitchell R. Brown are denied.



2.
That the Initial Decision of Administrative Law Judge Charles E. Rainey, Jr. is adopted to the extent that it is consistent with this Opinion and Order.  


3.
That the Formal Complaint of Mitchell R. Brown, docketed at No. F‑00878199, be dismissed and the record marked closed.








BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  December 19, 2002

ORDER ENTERED:  December 30, 2002
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