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Procedural History



On November 5, 2001, Joseph Gaffney (Complainant, Customer or Gaffney) filed this complaint against Verizon Pennsylvania, Inc., (Verizon, Company or Utility) alleging that he has had an ongoing problem with his phones; the phones are constantly out of order, and sometimes they have a continuing ring in the middle of the night as if someone is working on them.  He further avers that the PUC sued Bell Atlantic on his behalf, but the problems still remain.  Attached to the complaint is a copy of a letter from the Commission noting that it has marked closed the case of Joseph and Margaret Gaffney vs. Verizon Pennsylvania, Inc., docketed at C-00004072.



Gaffney wants the PUC to order Verizon to find a solution to the problem.



On November 30, 2001, Verizon filed and served its Answer.  Verizon admitted that Gaffney had filed numerous trouble reports with it, and averred that it has consistently and diligently worked to attempt to identify the source or sources of the problems about which Gaffney complains, but noted that apparently it has not succeeded in identifying those problems.  Verizon denies that the PUC previously sued Bell Atlantic on behalf of Gaffney, but avers that Gaffney previously filed a formal complaint against Verizon, which was resolved without litigation.  Verizon can neither admit nor deny whether there is a continuous ringing in the middle of the night, and demands strict proof thereof at hearing, and avers that the trouble reports contain no complaint about loss of dial tone. 



The Office of Administrative Law Judge (OALJ) undertook mediation review of this case on November 16, 2001, and closed it on December 6, 2001.  No report was required.  



By hearing notice dated December 11, 2001, OALJ scheduled a hearing to be held on this complaint on February 11, 2002.  The hearing was originally scheduled to be held in person, but Gaffney requested to be able to participate by telephone.  Verizon did not object, but requested to appear in person and present witnesses.  On January 3, 2002, OALJ issued a hearing notice incorporating these changes, and including Gaffney’s telephone number to be used for the hearing.  The case was assigned to the undersigned administrative law judge (ALJ) for hearing and decision.



The hearing was convened as scheduled on February 11, 2002.  Gaffney appeared by telephone, and represented himself.  Louise Knight, Esq., appeared and represented Verizon.  She called two witnesses, Ed Bodman and Paul Kehler.  Verizon sponsored one exhibit that was admitted to the record as Verizon 1 (diagram/map).  A transcript of 68 pages was created.



On April 5, 2002, Verizon sent a letter to ALJ Turner and Mr. Gaffney.  



On April 15, 2002, Verizon sent another letter to the ALJ stating that Gaffney had just returned from Florida and had not had time to respond to her earlier letter, or to evaluate whether his service had improved.



On April 17, 2002, ALJ Turner sent a letter to Verizon and Gaffney in which she agreed to additional time for observation of Gaffney’s service, and asked the parties to set up a conference call with her between May 9, 2002 and May 24, 2002.



On May 22, 2002, the ALJ held a telephone conference call with Verizon and Gaffney about the state of Gaffney’s service problems and the status of the complaint.  Gaffney asked for further observation time, and the ALJ agreed to grant this request.



On May 30, 2002, the ALJ served an Order staying the complaint until August 22, 2002, and holding that if she did not hear from Gaffney by August 22, 2002, she would proceed to close the case for lack of prosecution.  Order of May 30 2002, ¶4.

Findings of Fact



1.
Joseph Gaffney (Gaffney or Customer) is a residential customer of Verizon (Company or Utility).  According to Commission files, Gaffney’s address is 4910 West Chestnut Pike, Newtown Square, PA 19073.



2.
Verizon (Verizon or Company) is a Pennsylvania corporation providing telecommunications services for compensation in Pennsylvania.



3.
Gaffney subdivided his lot in 1994 and built another home for himself on the rear lot.  He moved into this house and had his residence telephone number transferred there.  Since that time he has had a continuing series of service problems which he has reported to Verizon, and Verizon has responded to his complaints by sending out technicians.  However, he still continues to have service problems.  He never had similar frequent phone problems when he lived in the front house on West Chester Pike.  He now uses this house as an office, and he still does not have similar service problems there.  Tr. 5-7



4.
Gaffney previously filed a formal complaint with the Commission.  Verizon made a settlement offer to him, and he accepted it.  Tr. Tr. 7-8



5.
Ed Bodman (Bodman) is a Verizon local manager in the maintenance customer operations.  He supervises outside technicians.  He dispatches his techs on trouble reports, takes care of customer complaints, and handles trouble that comes from buried cable and buried service wires.  Tr. 22 



6.
He began to work directly with Gaffney’s service problems when he was promoted to his present position in August of 2000.  Tr. 23-24.  He made a premises visit to Gaffney’s residence shortly after he took over in August 2000.  Tr. 26-27



7.
Verizon employees conducted a strike around August 2000.  Passim


8.
Bodman gave Gaffney his card, and asked him to call directly as soon as he went out of service.  He had technicians out there immediately, and they reported back to him that there seemed to be some sort of power surge.  He therefore replaced the service line that was buried in a trench with the electric service with a new above ground service line.  He also had the NID (network interface device) replaced, and installed a ground rod, in order to ground Verizon’s facilities.  Tr. 30-32; Verizon 1.  



9.
Bodman did not receive any calls from Gaffney for a long time after that, so he assumed that the problems had been fixed.  He found out that this was not true when he learned that Gaffney had filed another complaint (the one now before the Commission).



10.
Paul Kehler (Kehler) is employed by the Company in Verizon network services in support of Verizon Bell Atlantic.  Tr. 41.  He is an electrical protection engineer handling claims cases, high voltage installation at electrical utility substations and various other areas.  Within the scope of his responsibilities he has familiarity with and addresses problems with electricity.  Tr. 41-42



11.
Kehler visited the Gaffney property with Bodman in or around January 2002.  He noticed that:

A.
… the utility facilities [,] both the primary voltage source, which could be either 4,000 or 12,000 volts [,] and the secondary, which is 110, 220, were all wrapped in vines.  This concerned me very much because the nature of the report that I received from Mr. Bodman was that none of the other facilities in the environmental hut [source of dial tone, p. 44] that we’re serving Mr. Gaffney were affected.  It was just his line and his line only.

*   *   *

… We are talking about a voltage that is conducted by wet vines to ground.  When those vines becomes wet and they are wrapped and 13,000 volts, that 13,000 volts will go to ground and going to ground they cause the protection device to short together and apply that voltage to the cable pairs, thus blowing out the channel unit and possibly harming people that are in its path.

Tr. 43, 38; see generally Tr. 42-51



12.
At the hearing, the parties agreed to work with each other and PECO to try to get PECO to clear vines and underbrush that had fouled its facilities and were probably causing electricity from its facilities to flow into the ground near Verizon’s facilities serving Gaffney, thus causing telephone service problems for Gaffney.  Tr. 64-68.



13.
The ALJ acceded to a request from the parties and held the record open for receipt of the status report by March 11, 2002.  Tr. 66.  Based on requests made by Verizon, and an extended out-of-town stay by Gaffney, the date for the status report was extended to  between May 9 and May 24, 2002.  The ALJ convened a conference call with the parties on May 22, 2002.  It was reported that PECO apparently had been to the property, and that service had improved.  Gaffney was reluctant to agree  that the problems were solved because of his past experience with recurrences, and requested still more time to observe his service.  Order of May 30.



14.
By Order dated May 30, 2002, the ALJ notified Gaffney and Ms. Knight that if Gaffney did not notify the ALJ of the progress of the work on his service by August 22, 2002, the ALJ may dismiss his complaint.  Neither the ALJ’s files nor the Commission’s records show any response by Gaffney as of the date of preparation of this decision.



15.
Gaffney has not filed any notice of the progress on or status of repairs and problems on his Verizon service.  No certificate of satisfaction or withdrawal of complaint has been received by the ALJ, nor according to Commission records for this complaint, by the Secretary of the Commission.  Also, Gaffney has not requested a further hearing.

Discussion



The Commission has jurisdiction over Verizon’s installation and rendition of service to Gaffney.  Under Section 1501 of the Public Utility Code (Code) (relating to Character of service and facilities), Verizon must “furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.”  66 Pa. C. S. §1501.  Service is defined to include “any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities...in the performance of their duties under this part to their patrons, employees, other utilities and the public…”  66 Pa. C. S. §102.  (Emphases added).  These acts include customer service, billing and collection, and termination of service, about which the Commission has issued extensive regulations.  Chapter 64 of Title 52 of the Pennsylvania Code.



Clearly, the Commission has jurisdiction to consider the reasonableness of Verizon’s responses to the various trouble reports it received from Gaffney, and of the efficiency and effectiveness of the diagnostic and repair activities of its technicians.  The reasonableness of Verizon’s service to Gaffney was the subject of this proceeding.



Gaffney had the burden of proof to show that Verizon’s service to him is or was unreasonable or inadequate.  If Gaffney had made out a prima facie case, then Verizon would have had the burden of going forward with rebuttal evidence.  Here, however, Verizon did not really dispute that service problems existed.  In fact, in response to Gaffney’s complaints, it has made a number of service calls, and has made facilities replacements and modifications.  Tr. 14-17, 27-31; Verizon 1.  Now Verizon has opined that the continuing problems stem from a rise in ground level electricity near Verizon’s facilities serving Gaffney, caused by vines and other vegetation shrouding PECO’s facilities and conducting electricity to the ground, especially when wet.  Tr. 42-51.  Verizon’s witness has sought to get PECO’s cooperation.  Tr. 55-56.  Gaffney has agreed to try to work with PECO and Verizon on this basis to get PECO’s lines cleared.  Tr. 66-67.  Kehler believed that these conditions are dangerous and could cause death to Verizon linemen and to customers like Gaffney.  Tr. 57.  As a result, Verizon obtained Gaffney’s permission to terminate service to his residence while he was away.  Tr. 60-61



The Commission also has jurisdiction to entertain complaints filed against utilities and the power to fix hearings.  66 Pa. C. S. §§701, 703.  Further, the Commission may dismiss a complaint without a hearing under certain circumstances.  Section 703(b) provides as follows:

§703.  Fixing of hearings
*   *   *

   (b)  Notice of hearing. – The commission shall fix the time and place of hearing, within or without this Commonwealth, if any is required, and shall serve notice thereof upon parties in interest.  The commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.

Emphasis added.



Here, there is no public interest in forcing this complaint to a hearing.  An initial hearing was scheduled on Gaffney’ complaint.  When the hearing was convened, Gaffney attended and participated by telephone.  Verizon has made a number of improvements to the facilities serving Gaffney, and is seeking assistance from PECO in solving any continuing problems.  In the May 30 Order, the ALJ directed that a settlement or a certificate of satisfaction or a complaint withdrawal could be filed at any time before August 22, 2002.  As it turns out, nothing of that nature was filed.  It is not known whether any meetings have been held between Gaffney and Verizon to discuss settlement.  Gaffney was notified by the May 30 Order that he must notify the ALJ of progress of the work on his service by August 22, 2002, or his complaint may be dismissed.  He has not submitted any such notice, and it is now a little more than two months past that deadline.



For all these reasons, the ALJ concludes that Gaffney is not interested in prosecuting his complaint further, that it would be a waste of administrative resources to hold more proceedings at this docket, and that therefore, it would not be in the public interest to hold a further hearing on this complaint.  The ALJ concludes that Gaffney’s complaint should be dismissed without a further hearing.

Conclusions of Law



1.
The Commission has jurisdiction over the subject matter and the parties.



2.
A hearing was held on this complaint, and an informal telephonic conference.  Gaffney was notified by the Order of May 30, 2002 to notify the ALJ of progress of the work on his service, but did not provide any notice.  Gaffney was given notice and opportunity to be heard further on his complaint, and has chosen not to proceed further.



3.
Verizon has provided reasonably adequate service to Gaffney by making numerous service calls to Gaffney’s premises, and replacing and modifying its facilities, and in seeking and persisting in requesting cooperation from PECO to remove conditions that it believes are causing problems in its telecommunications service.



4.
A further hearing on this complaint is not necessary in the public interest, and thus the complaint may be dismissed without a further hearing.  66 Pa. C. S. §703(b)

ORDER



THEREFORE, 



IT IS ORDERED THAT:


1.
The complaint of Joseph Gaffney v. Verizon, docketed at C-20016401, is hereby dismissed for lack of prosecution, and the file shall be marked closed.








__________________________________







Allison K. Turner








Administrative Law Judge

Date:
October 31, 2002
9
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