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history of the proceeding


This is a complaint proceeding in which Bruce Wagoner (Wagoner or Complainant) after orally amending his complaint at the hearing,
 asks to have Ligonier Mountain Land Company (LMLC or Respondent) extend its sewer line (and any water line constructed in the future) so it may furnish him with the opportunity to have sewer and water services to his unimproved lot at no cost—or minimal cost—to him. The complaint is denied and dismissed because the Complainant has failed to adduce evidence sufficient to show that LMLC is obligated to extend its sewer main line to Complainant’s lot, with no cost or only minimal cost to him. The record affirmatively shows that Wagoner’s lot is probably within LMLC’s jurisdictional service territory. Probably under LMLC’s commission‑approved tariff Wagoner cannot qualify to become a bona fide service applicant for the purpose of having a sewer main line extended to the immediate vicinity of his lot. It is patently unreasonable to require LMLC to expend $250,000 to afford Wagoner the opportunity to have sewer service extended to his unimproved lot. Assuming that when Wagoner purchased the involved lot he acquired the right to tap into some sewer system at some future time at some nominal cost to him, Wagoner, nevertheless, has not shown any basis for enforcing that (assumed) right against LMLC.

The complaint was filed on June 11, 2001, and answered on June 29, 2001. After notices to the parties and a telephone prehearing conference, a hearing was held on Oct. 22, 2001, and Feb. 11, 2002, in the Pittsburgh State Office Building, Pittsburgh, Pa., with ALJ James D. Porterfield as the presiding officer. A Prehearing Order issued on Oct. 11, 2001, and Interim Order Two issued on Dec. 26, reopening the record for the receipt of evidence claimed by the Complainant to have been newly discovered.

For the scheduled hearing, Bruce Wagoner appeared in his own behalf, testified in support of the complaint, and offered the testimony of Jack Crislip, Sewage Facilities Planning Specialist Supervisor for the Pennsylvania Department of Environmental Protection and the testimony (as on cross‑examination) of George Mowl, CEO and President of Ligonier Mountain Land Company. Wagoner also offered exhibits admitted into the record, most of which are subject to hearsay and other objections, identified as Exh. C–1 to C–45 and C–50 to C–52. Vincent J. Barbera, Esquire, appeared on behalf of Ligonier Mountain Land Company and offered the testimony of George Mowl, LMLC’s President, CEO, and sole owner. Nine exhibits, identified as Exh. R‑1 through Exh. R‑9, were admitted into the record in support of the LMLC’s position:

Exh. R‑1 is a map of Laurel Mountain Village showing Plans A, B, C, D, E, F, and G, which comprise the Village; the sewage treatment plant is situate south of Plan B, where Wagoner’s lot is situate, in the southern‑most part of Plan E, with Plan D interposed between Plan B and Plan E.

Exh. R‑2 is a copy of the recorded Plan B, showing Wagoner’s Lot 107 in the northwest sector of Plan B.

Exh. R‑3 is a copy of the Certificate of Public Convenience issued to Ligonier Mountain Land Company, d/b/a Ligonier Highlands Water & Sewer, authorizing it to begin to furnish “wastewater collection, treatment and disposal service to the public in a portion of Jenner Township, Somerset County [Pennsylvania].”

Exh. R‑4 is the Order entered June 22, 2001, at Docket Nos. A‑230088 and A‑230395F2000, pursuant to which the Commission issued the Certificate of Public Convenience to Ligonier Mountain Land Company, d/b/a Ligonier Highlands Water & Sewer [see Exh. R‑3].

Exh. R‑5 is presumably a copy of the LMLC’s tariff issued as directed by the Commission’s Order entered June 22, 2001, at Docket Nos. A‑230088 and A-230395F2000; the tariff has no issue date and no effective date.

Exh. R‑6 is an informal chain of title to Laurel Mountain Village offered to show that there are seven recorded plans (Plan A through Plan G, making up the Village), to show the ownership of the Village lots or a substantial part of them from 1964 to the present, to show that Hutchinson Property Development Group purchased the lots on Nov. 4, 1986, and that its lots were sold at sheriff’s sale on March 13, 1990, and, finally, to show that Ligonier Mountain Land Company then obtained lots at sheriff’s sale on Sept. 15, 1997.

Exh. R‑7 is the Escrow Agreement entered into between Ridge Line Development Co. and the Township of Jenner, on May 6, 1985, along with the amendment, dated Feb. 6, 1987, reciting that the Escrow Agreement entered into between Ridge Line Development Co. and the Township of Jenner will be implemented by and between Hutchinson Property Development Group, Inc. (Hutchinson Property), and the Township of Jenner. The amendment further recites that Hutchinson Property is the owner of Ligonier Highlands, formerly Laurel Mountain Village (owned by Ridgeline Development Company or Alan Patterson). Finally, the amendment recites that “the escrow accounts will be opened and maintained at Peoples Bank and Trust Company, Jennerstown, Pennsylvania.” (The agreement does not show that there was an earlier escrow account for the sewage plant.)

Exh. R‑8 is a copy of the Resolution of the Board of Supervisors for the Township of Jenner, made Feb. 6, 1987, authorizing Peoples Bank and Trust Company to pay withdrawal orders by Hutchinson Property from the escrow account established under the Escrow Agreement and Amendment thereto, dated Feb. 6, 1987. [See Exh. R‑7.]

Exh. R‑9 is a map of Laurel Mountain Village showing Plans A, B, C, D, E, F, and G and the location of the existing sewer lines; the sewage treatment plant occupies Lot 954 and Lot 955 in Plan E; the exhibit is offered to show that it is about 3600 feet from the nearest sewer line to Wagoner’s Lot 107 in Plan B.

The record of the proceeding includes the Prehearing Order; Interim Order Two; the Complainant’s forty‑eight exhibits, identified above; the nine exhibits offered (and described above) by LMLC; the Complainant’s main brief (CMB) and response brief (CRB); LMLC’s closing brief (LMMB) and response brief (LMRB); and the transcript of the prehearing and hearing notes (NT), which is 161 pages in length. The record of the proceeding closed on May 10, 2002.

Findings of fact

1. The Complainant, Bruce A. Wagoner, resides at 1609 Duffield St., Pittsburgh, Pa., and owns, with his spouse, unimproved Lot 107 (which is 100 feet by 218 feet in size) in Plan B of Laurel Mountain Village (formerly the Village of Chalets de Laurel Mountain), Jenner Township, Somerset County, Pennsylvania. (NT, at 58; Exh. C‑52.)

2. The Respondent, Ligonier Mountain Land Company, does business as Ligonier Highlands Water & Sewer. (Exh. R‑3.)

3. Laurel Mountain Village, located in Jenner Township, Somerset County, Pennsylvania, comprises seven recorded lot plans, two of which are designated Plan A and Plan B and were recorded in 1965; the remaining five plans (C, D, E, F, and G) were recorded in 1973; the plans were recorded either by Alan R. Patterson or by Laurel Mountain Development Corp. (Exh. R‑6.)

4. On Oct. 1, 1964, Laurel Mountain Development Corp. and Alan R. Patterson had land conveyed to them that now makes up Laurel Mountain Village. (Exh. R‑6.)

5. Laurel Mountain Development Corp. and Alan R. Patterson, at various times, sold about 500 lots in Laurel Mountain Village to third parties. (Exh. R‑6.)

6. Laurel Mountain Development Corp., Alan R. Patterson, and Ridge Line Development Corp. sold about 460 lots to Hutchinson Property Development Group, Inc., by deeds dated Nov. 4, 1986. (Exh. R‑6.)

7. The Sheriff of Somerset County sold about 435 lots previously acquired by Hutchinson Property Development Group, Inc. (by deeds dated Nov. 4, 1986), to Alan R. Patterson, by deed dated March 13, 1990. (Exh. R‑6.)

8. The Sheriff of Somerset County sold about 435 lots owned by Alan R. Patterson—the same lots previously conveyed to him (by the Sheriff) by deed date March 13, 1990—to Ligonier Mountain Land Company, by deed dated Sept. 15, 1997. (Exh. R‑6.)

9. Following the Order entered June 22, 2001, at Docket Nos. A‑230088 and A‑230395F2000, the Commission issued the Certificate of Public Convenience to Ligonier Mountain Land Company, d/b/a Ligonier Highlands Water & Sewer, authorizing it to begin to furnish “wastewater collection, treatment and disposal service to the public in a portion of Jenner Township, Somerset County.” (Exhs. R‑3 and R‑4.)

10. It appears, by implication, that the Commission determined that LMLC’s predecessor, Ridgeline Development Company, had abandoned its Certificate of Public Convenience to furnish sewer service and on the application of LMLC, at Docket Nos. A‑230088 and A‑230395F2000, granted LMLC its Certificate of Public Convenience to furnish sewer service. (Exhs. R‑3 and R‑4.)

11. The wastewater collection and treatment service furnished to the public by LMLC is subject to the jurisdiction of the Commission and is governed by the tariff on file with the Commission. (Exhs. R‑3, R‑4, and R‑5.)

12. LMLC’s tariff defines ”Bona Fide Service Applicant (for line extension purposes),” as follows (Exh. R‑5):

A person or entity applying for wastewater service to an existing or proposed structure within the Company’s certificated service territory for which a valid occupancy or building permit has been issued if the structure is either a primary residence of the applicant or a place of business. An applicant shall not be deemed a bona fide service applicant if:

(a)  applicant is requesting wastewater service to a building lot, subdivision or a secondary residence;

(b)  the request for service is part of a plan for the development of a residential dwelling or subdivision; or 

(c)  the applicant is requesting special utility service.

13. LMLC’s tariff defines “Line extension (for line extension purposes),” as follows (Exh. R‑5): “An addition to the Company’s main line which is necessary to serve the premises of a customer.”

14. By deed dated Dec. 6, 1994, Melva B. Miller (Miller) conveyed to Bruce A. Wagoner and Rosemarie Wagoner Lot 107 in Plan B of the Village of Chalets de Laurel Mountain [now Laurel Mountain Village], Jenner Township, Somerset County, Pennsylvania. (Exh. C‑52.)

15. The Miller conveyance to Wagoner was subject to conditions appearing on the face of Plan B, as recorded, and Miller, as part of the conveyance, assigned to Wagoner all rights she had “to tap into future water and sewer systems that may be constructed to service the within described lot and to tap into any current systems that may be extended to service the within described lot.” (Exh. C‑52.)

16. Wagoner purchased the Miller lot knowing before the purchase that the property did not have either water or sewer service and that Jenner Township would not issue a building permit for the lot without public sewer service being available; the Department of Environmental Protection will no longer permit septic systems in Laurel Mountain Village. (NT, at 23–24, 26, 56–57.)

17. Wagoner does not intend to have a primary residence on the involved property. (NT, at 29, 57–58.)

18. Wagoner’s Lot 107 is more than 3600 feet from the nearest sewer line; it would cost LMLC about $250,000 to extend a line to Wagoner’s lot, and there is no prospect of LMLC recovering this expense. (NT, at 46, 48.)

discussion
The Commission’s power to adjudicate complaints is restricted to those alleging that a jurisdictional utility has violated a “statute which the Commission has jurisdiction to administer” or violated a “regulation or order of the Commission.”
 As a corollary to that proposition, the Commission does not have the power to remedy the acts of a jurisdictional utility before the entity became a jurisdictional utility unless those acts amount to a material misrepresentation to the Commission in obtaining the utility’s certificate of public convenience. The statute governing the Commission’s powers, rights, duties, etc., is the Public Utility Code (Code).
 According to the Code, a jurisdictional public utility, like Ligonier Mountain Land Company (LMLC), has a duty to “furnish and maintain adequate, efficient, safe, and reasonable service….”
 Improperly failing to extend main service lines or refusing to permit an applicant to tap into an existing main service line, for example, may be deemed to be inadequate or unreasonable service.

A person who or that brings a complaint against a jurisdictional public utility, under Section 701 of the Code, alleging that the utility has violated its statutory service duty, under Section 1501 of the Code, incurs the burden of proving by a preponderance of substantial evidence adduced at hearing that the utility has failed to discharge that duty.
 In general, in order to prevail on a complaint, an interested person, like the Complainant, must demonstrate, according to both statutory‑ and decisional‑law criteria or recognized equitable principles, that the respondent utility has violated a “statute which the Commission has jurisdiction to administer” or violated a “regulation or order of the Commission.”
 Finally, a complainant must show, as part of the complainant’s burden of proof, that the involved utility is responsible or accountable for the problem described in the complaint.


Subsection 332(a) of the Code is construed and applied by the Commission to require a party seeking relief from the Commission, as the Complainant is in this proceeding, to bear the burden of producing, and coming forward with, evidence and to bear the ultimate burden of persuading the Commission by a preponderance of evidence that the relief sought is warranted under the circumstances.


There is very little reliable evidence in this case on which to base even a discussion of Wagoner’s claim to be entitled to have Ligonier Mountain Land Company (LMLC or Respondent) extend its sewer line (and any water line constructed in the future) so it may furnish him with the opportunity to have sewer and water services to his unimproved lot at no cost—or minimal cost—to him. This discussion is based primarily on assumptions and presumptions. Similarly, Wagoner’s summary of his argument in his response brief (CRB, at 3–4)
 is based for the most part on his assumptions, presumptions, and speculation:

On page 6 paragraph Attorney Barbera Questions Melva Miller check[C‑1] and for what the money was used. Judge Porterfield if you take all the facts of this case and add them together you will get a true picture of the check C‑1 and what purpose it served.

1) Melva Miller check [C‑1] dated July 12, 1982 was cashed and deposited into a sewer account #0900746, states on back front footage paid in full. Melva Miller lot was at Laurel Mountain Village, the Sewage Plant was owned by Ridge Line Development Company [Allan Patterson].

2) Ridge Line Development Company had to follow at that time the Planning Module C‑32 dated April 7, 1980 page 4 of 5 states last paragraph states lot owners in plans A, B, and the Remainder of C will be will be assessed a front footage cost. It goes own and defines the term front footage and states the developer will assume the cost of the treatment plant to serve all plans in Laurel Mt. Village. I know that C‑32 is know replaced by planning module document C‑9 but I am just trying to show you the mid set of what went own back then.

3) Document C‑16 is a statement from Neilan Engineers dated October 9, 1984 stating in the last paragraph that the sewage plant is now capable of receiving and treatment of sewage, Melva Miller’s check is dated July 12, 1982. The Fact is this sewage plant was owned and the construction was payed for at this time [10-9-84] by Ridge Line Development Company.

4) Melva Miller payed money $1,500 [C‑1] for a front footage cost that is defined in C‑32 which was the Planning Module [D.E.P.] which regulated the sewage Plant at Laurel Mount Village owned by Ridge Line Development Company [Allan Patterson].

5) I maintain the same argument that I made in my brief part 1 that Melva Miller payed $1,500 to Ridge line [Allan Patterson] with the promise to have the right to tap into sewer and water supply, this is a contract between two parties, both parties gave there assent and acted in such a way that the other person involved believed their intention is to make a contract.

First, assuming Patterson owed a duty to Miller to furnish sewer service at some future time, then, presumably, Wagoner believes Patterson’s business involvement with LMLC somehow requires LMLC to discharge any obligation Patterson had to Miller for Wagoner’s benefit. 


The Commission may require a jurisdictional utility to furnish service to persons in the utility’s service territory, subject to the Commission’s regulations and the utility’s commission‑approved tariff. To begin, the Commission’s Order
 granting LMLC authority to furnish sewer service describes LMLC’s service territory as “a portion of Jenner Township.”
 It may reasonably be inferred that since LMLC’s sewer treatment plant is in Laurel Mountain Village, apparently largely undeveloped, the entire Village is within LMLC’s service territory. LMLC appears to be furnishing service primarily to the lots in Plan E.
 It appears that only 10 adjacent lots in Plan G that are contiguous with Plan E lots are furnished with service. In addition, there appears to be a single lengthy main extension along the roadway right‑of‑way near the southwest and northeast borders of Plan D and Plan C, respectively. There is no line extension in the vicinity of Plan B or Wagoner’s Lot 107. Wagoner’s lot is more than 3600 feet from the nearest sewer line. LMLC’s sole owner estimates that it would cost LMLC about $250,000 to extend a line to Wagoner’s lot, and there is no prospect of LMLC recovering this expense within any time horizon capable of being projected.


Presumably, Exh. R‑5 accurately reflects LMLC’s commission‑approved tariff. As noted in the findings of fact, above, the tariff contains the definition of a bona fide service applicant for line extension purposes. Wagoner admits that under the definition he is not, for several reasons, a bona fide service applicant.
 Rather Wagoner’s claim that he is entitled to the opportunity to have sewer and water services to his unimproved lot at no cost—or minimal cost—to him is based on the rights assigned to him in his deed to Lot 107 from Melva Miller, dated Dec. 6, 1994: namely, “to tap into future water and sewer systems that may be constructed to service the within described lot and to tap into any current systems that may be extended to service the within described lot.”
 Wagoner’s claim is valid, according Wagoner, because Miller, by check (No. 830) dated July 12, 1982, made payable to Laurel Mt. Village Sewer Account, paid $1500 for “front footage.”
 Assuming the authenticity of the copy of the check, identified as Exh. C‑1, it cannot be determined with any assurance what rights, if any, Miller acquired by the payment. It may be safely assumed that Miller received something for the $1500 payment and that the payment was not intended merely to satisfy an obligation Miller incurred from her grantor.
 Regardless, it is an impossible leap to conclude that a $1500 payment made in 1982 entitles Miller’s successor in interest, Wagoner, to have LMLC expend $250,000 to afford Wagoner the opportunity to have sewer service extended to his unimproved lot for which he paid $3000 in 1994.


Wagoner failed to establish the identity of the party from whom Melva Miller purchased Lot 107 and failed to show the conditions under which the purchase was made. LMLC’s Exh. R‑6 suggests, however, that Laurel Mountain Development Corp. or Alan R. Patterson may have sold Lot 107 to Miller. Apparently, Alan R. Patterson was the owner or had a large financial interest in Ridge Line Development Corp. and Laurel Mountain Development Corp. Wagoner argues that there was some sort of a contractual arrangement between Miller and Patterson.
 Wagoner seems to argue further that Patterson’s arm’s-length business transactions or other connections with George Mowl, the present sole owner of LMLC, were sufficient to transfer to LMLC any obligation Patterson may have had to Melva Miller and, by Wagoner’s deed, to Wagoner.
 Wagoner has not shown, by any measure, how LMLC incurred any obligation from Patterson that he may have owed to Melva Miller.


The record affirmatively shows that Wagoner’s lot is probably within LMLC’s jurisdictional service territory. Probably under LMLC’s commission‑approved tariff Wagoner cannot qualify to become a bona fide service applicant for the purpose of having a sewer main line extended to the immediate vicinity of his lot. This circumstance does not tend to show that the definition of bona fide service applicant is flawed. It is patently unreasonable to require LMLC to expend $250,000 to afford Wagoner the opportunity to have sewer service extended to his unimproved lot. Assuming that when Wagoner purchased the involved lot he acquired the right to tap into some sewer system at some future time at some nominal cost to him, Wagoner, nevertheless, has not shown any basis for enforcing that (assumed) right against LMLC. Consequently, the complaint is denied and dismissed because the Complainant has failed to adduce evidence sufficient to show that LMLC is obligated to extend its sewer main line to Complainant’s lot, with no cost or only minimal cost to the Complainant.

conclusions of law

1. The Commission has jurisdiction over the parties to and the subject matter of this proceeding.

2. The Complainant, as the party seeking affirmative relief from the Commission, has the burden of producing persuasive evidence of those facts necessary to support granting the relief sought. 66 Pa.C.S. §332(a).

3. The evidence fails to establish that Ligonier Mountain Land Company furnished inadequate, inefficient, unsafe, or unreasonable sewer or water utility service. 66 Pa.C.S. §1501.

4. There is no evidence to support the conclusion that Ligonier Mountain Land Company violated a “statute which the Commission has jurisdiction to administer” or violated a “regulation or order of the Commission.” 52 Pa. Code §5.21(a) and 66 Pa.C.S. §701. 

5. There is no evidence to support the conclusion that Ligonier Mountain Land Company is responsible or accountable for the problem described in the complaint. Feinstein et al. v. Philadelphia Suburban Water Co., 50 Pa. PUC 300, 302 (1976).

ORDER

THEREFORE,

IT IS ORDERED, as follows:

1. That the formal complaint captioned Bruce Wagoner v. Ligonier Mountain Land Company, at Docket No. C‑00015584, is denied and dismissed.

2. That the formal complaint proceeding captioned Bruce Wagoner v. Ligonier Mountain Land Company, at Docket No. C‑00015584, is terminated and the record to be marked “closed.”

Dated: November 4, 2002 

James D. Porterfield

Administrative Law Judge
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� 	See 66 Pa.C.S. §1501.


� 	Substantial evidence, here, refers to the legal requirement that final actions by the Commission in proceedings, like this one, must be supported by substantial evidence.
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� 	See Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1954). See also Norfolk & Western Ry. Co. v. Pa. P.U.C., 413 A.2d 1037 (Pa. 1980); North American Coal Corp. v. Air Pollution Comm’n, 279 A.2d 356 (Pa. Cmwlth. 1971).
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� 	Miller’s check purports to satisfy a payment for (sewer) “front footage,” yet Miller’s deed to Wagoner purports to assign to Wagoner a tap�in right. Wagoner fails to show that by payment of a front�footage fee, Miller acquired a tap�in right. See Exhs. C�1 and C�52.
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13
15

