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History of the Proceeding



This decision grants a Motion to Dismiss which Columbia Gas of Pennsylvania, Inc. (Columbia PA) filed in response to a Complaint filed by Edward B. Nowak on August 29, 2002.  

Mr. Nowak’s Complaint alleges that “Columbia Gas/Transmission” refuses to allow him to tap into a gas line which crosses his property and asks the Commission to direct the gas company to install a tap.  It asserts that Mr. Nowak has been given “the run around for two years” by “the gas company” in his efforts to have “the gas company…grant me a new tap.”  The Complaint also alleges that “[m]y property had a tap in place in the past” and that “I have 133.5 acres that the ten inch line crosses.”

On September 25, 2002, Columbia PA filed a Motion for More Specific Pleading because it could not determine whether the Complaint was directed against Columbia PA or its sibling corporation, Columbia Gas Transmission Corporation (Columbia Transmission), a corporation not subject to the Commission’s jurisdiction.  On October 8, 2002, Administrative Law Judge Wayne L. Weismandel granted the motion and directed Mr. Nowak to file an amended Complaint.  On or about October 9, 2002, Mr. Nowak filed an amended Complaint alleging that Columbia Transmission owns the line in question and installs the tap.  

On October 15, 2002, Columbia PA filed an Answer to the Complaint, as amended, and a Motion to Dismiss.  The Answer notes that the Complaint, as amended, names Columbia Transmission as the Respondent and that none of the averments identify an act done or omitted to be done by Columbia PA in violation or claimed violation of a statute which the Commission has jurisdiction to administer, or of a regulation or order of the Commission.  The Motion to Dismiss asserts that the Complaint, as amended, fails to invoke the Commission’s jurisdiction and is insufficient as to substance.

On October 30, 2002, the Commission assigned this proceeding to me.

Discussion

The Commission’s Regulations for formal proceedings such as this permit the filing of preliminary motions.  52 Pa. Code §5.101.  These motions are comparable to the preliminary objections authorized by Rule 1017(b) of the Pennsylvania Rules of Civil Procedure.  Reid v. GTE North, Inc., Docket No. C‑00934777 (1993 Pa. PUC LEXIS 31, Order entered May 25, 1993); Montague v. Philadelphia Electric Company, 66 Pa. PUC 24 (1988).  The Supreme Court of Pennsylvania has held that dismissal of a case on preliminary objections should occur only when dismissal is clearly warranted and free from doubt.  Interstate Traveler Services, Inc. v. Commonwealth, Department of Environmental Resources, 486 Pa. 536, 406 A.2d 1020 (1979).  The moving party may not rely on its own factual assertions, but must accept for the purposes of disposition of the motion, all well-pleaded, material facts of the other party, as well as every inference fairly deducible from those facts.  County of Allegheny v. Commonwealth of Pennsylvania, 507 Pa. 360, 490 A.2d 402 (1985); Commonwealth of Pennsylvania v. The Bell Telephone Company of Pennsylvania, 551 A.2d 602 (Pa. Cmwlth. 1988).  The motion may be granted only if the moving party prevails as a matter of law.  Roc v. Flaherty, 527 A.2d 211 (Pa. Cmwlth. 1985).      



Section 701 of the Public Utility Code, 66 Pa. C.S. §701, which pertains to the filing of complaints before the Commission, provides, in pertinent part, as follows:

[A]ny person…having an interest in the subject matter…may complain in writing, setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the commission has jurisdiction to administer, or of any regulation or order of the commission.

It is clear that Mr. Nowak takes issue with being unable to tap into a facility of Columbia Transmission, not a facility of Columbia PA.  Accordingly, the Complaint, as amended, does not comply with Section 701 because it does not identify an act done or omitted to be done by Columbia PA in violation or claimed violation of a statute which the Commission has jurisdiction to administer, or of a regulation or order of the Commission.  



This case is almost identical to Seraly v. Columbia Gas of Pennsylvania, Inc., (Initial Decision issued May 20, 2002; Final Order entered August 27, 2002), where the Commission adopted my decision dismissing a similar complaint for lack of jurisdiction.  In Seraly, complainants filed a complaint against Columbia Transmission alleging that they had been denied a request to tap into a Columbia Transmission facility, whereas their neighbors had been permitted to do so in the past.  After Columbia PA (upon whom the complaint had been served) filed a Motion to Dismiss for lack of subject matter jurisdiction, complainants filed an amended complaint identifying Columbia PA and Columbia Transmission as respondents, but containing no allegation regarding any act or omission attributable to Columbia PA. 



As discussed above, Mr. Nowak’s Complaint contains no allegation regarding any act or omission attributable to Columbia PA.  As with the complaint in Seraly, therefore, this Complaint must be dismissed for lack of jurisdiction.  

I note also that the Commission lacks jurisdiction over Columbia Transmission.  It is engaged only in the interstate transportation of natural gas, and, therefore, is regulated by the Federal Energy Regulatory Commission.  See Procter & Gamble Paper Products Co. v. Pa. Public Utility Commission, 623 A.2d 410 (Pa. Cmwlth 1993).

Conclusions of Law



1.
The Commission has jurisdiction over Columbia PA.

2.
The Commission does not have jurisdiction over Columbia Transmission.



3.
The Commission does not have jurisdiction over the subject matter of this Complaint.



4.
The Complaint, as amended, should be dismissed for lack of jurisdiction.

ORDER



Therefore;



IT IS ORDERED:




1.
That the Motion to Dismiss filed by Columbia Gas of Pennsylvania, Inc. is granted.



2.
That the Complaint of Edward B. Nowak against Columbia Gas of Pennsylvania, Inc. at Docket No. C-20028418 is dismissed for lack of jurisdiction.

Dated:  November 4, 2002



___________________________








LARRY GESOFF








Administrative Law Judge
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