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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration and disposition are the Exceptions filed by PECO Energy Company (Respondent) on October 11, 2002, to the Initial Decision of Administrative Law Judge (ALJ) Ky Van Nguyen issued on September 24, 2002, in the above-captioned proceeding.  No Reply Exceptions have been filed.

History of the Proceeding



On March 28, 2002, Clark Lyszkowski (Complainant) filed a Complaint against the Respondent alleging, among other things, his inability to pay.  The Complainant requested an affordable schedule of payments. The instant Complaint is occasioned by an appeal of a decision of the Bureau of Consumer Services (BCS), which was issued on March 20, 2002 at BCS No. 1024245.  By that Decision BCS directed the Complainant to pay a lump sum amount of $267.66 by April 10, 2002. The ALJ observed that the Complainant did not comply with the BCS’ decision. 



The Respondent filed an Answer averring, among other things, that the Complainant owed the Respondent $991.00 as of the date of the Answer, and that he did not make payments pursuant to the BCS Decision under appeal.



On August 19, 2002, at 10:00, the ALJ conducted a Telephonic Hearing on the Complaint.  The Complainant participated pro se at the hearing.  The Respondent was represented by counsel.  In the Initial Decision, the ALJ determined that the Complainant is enrolled in the Respondent’s Customer Assistance Program (CAP rate program).  By the terms of that program, the Complainant receives a discount of 50% of his consump​tion for the first 500 killowatthours (kwh) of usage.
  

The ALJ recommended that the Complaint be sustained, in part; that the Complainant pay the Respondent $267.66, as required by the BCS’ decision which the Complainant failed to do; and that the Complainant pay his monthly budget bill plus $5.00 per month toward the arrearage until the arrearage is paid in full.  As mentioned above, the Respondent filed Exceptions to the Initial Decision, and no replies were filed.

Discussion



The ALJ made specific Findings of Fact and Conclusions of Law (I.D., pp. 2-3 and 4, respectively), which are incorporated herein by reference, and are adopted, without comment, unless modified or reversed, either expressly or by necessary implication by this Opinion and Order.  



As a preliminary matter, we note that any issue or Exception that we do not specifically address herein has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the Parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984).  



The ALJ found that the Complainant did not make payments pursuant to the BCS’ recommended payment plan under appeal.  The ALJ recommended that the Complainant make a lump sum payment of $267.66 as required by the March 20, 2002 BCS decision.  However, the ALJ did not recommend that the Complainant be directed to make a lump sum payment in order to become current with the BCS’ decision for the payments missed since the March 20, 2002 BCS decision was issued, consistent with our prior action in Claypool v. T. W. Phillips Gas & Oil Company, docketed at No. Z‑00248730 (Order entered December 22, 1995), Claypool.  


In its Exceptions, the Respondent reiterates that the Complainant is enrolled in the CAP program in which he receives a 50% discount on the first 500 kWh of usage.  The Respondent notes that, as of the date of the Complaint, the Complainant has not paid the CAP Rate catch-up payment required in the BCS’ March 20, 2002 decision which was due by April 10, 2002.  (Exc., pp. 1-2).



The Respondent excepts to the ALJ's recommendation that the Complainant be required to pay only $5.00 per month on his arrearage.  The Respondent argues that this amount is too low and points out that, with repayment at that rate, the arrearage of $991.00 as of the date of the Respondent's Answer will be paid off in about 16 years.  The Respondent alleges that this Commission has a general policy that for monthly payments to cure arrears, the outstanding arrearage must be liquidated in no more than an 18‑month term.  The Respondent requests monthly payments toward the arrearage to be at least $15.00.  (Exc., pp. 2-3).



In our consideration of these matters, we disagree with the ALJ’s recommendation in part.  Specifically, we find that the ALJ erroneously decided not to include the missed payments since the BCS decision, with the lump sum amount of $267.66, consistent with our decision in Claypool.  We will adopt the ALJ’s recom​mendation to uphold the terms of the BCS’ decision.  However, we will modify the recommendation of the ALJ regarding the lump sum payment so that it includes not only the missed lump sum payment of $267.66, as required by the March 20, 2002 BCS decision, but also the missed payments since that BCS’ decision.  In Claypool, supra, we held that a customer is responsible for paying bills during the pendency of the appeal of a BCS decision.  The intent of Claypool is to enforce the BCS’ decision and require the Complainant to satisfy any missed payments pursuant to a BCS’ Decision under appeal. 



Accordingly, we will direct the Respondent to issue a bill to the Com​plainant, within fifteen days of the date of entry of this Opinion and Order, which represents any arrearage resulting from the Complainant’s non-compliance with the BCS’ decision.  The Complainant is to pay that bill within thirty days of the date of issuance.



Regarding the Respondent's Exception concerning the $5.00 payment toward the arrearage, we note that there is no general policy of this Commission to require payments which would liquidate an outstanding arrearage within 18 months, as alleged by the Respondent.  However, we do agree with the Respondent that the $5.00 payment recommended by the ALJ is inordinately low.  Accordingly, we shall direct the Complainant to pay his monthly budget bill plus an additional $15.00 per month to pay off the arrearage until the arrearage is paid in full.

Conclusion


We have reviewed the record as developed in this proceeding including the ALJ’s Initial Decision, the Exceptions and Replies thereto.  Based on our review, we shall grant the Exception of the Respondent consistent with this Opinion and Order.  We shall adopt the ALJ’s Initial Decision as modified by this Opinion and Order; THEREFORE,


IT IS ORDERED:
1. That the Exception filed by PECO Energy Company, on October 11, 2002, to the Initial Decision of Administrative Law Judge Ky Van Nguyen issued on September 24, 2002, is granted.

2. That the Initial Decision of Administrative Law Judge Ky Van Nguyen is adopted as modified by this Opinion and Order.

3. That the Complaint of Clark Lyszkowski against PECO Energy Company at Docket No. C-20027325 is sustained, in part.

4. That, within fifteen (15) days of entry of this Opinion and Order, PECO Energy Company, shall tender a bill to Clark Lyszkowski for the arrearage resulting from non-compliance with the March 20, 2002 determination of the Bureau of Consumer Services.

5. That within thirty (30) days of the date the bill mentioned in the immediately preceding Paragraph, Clark Lyszkowski shall pay to PECO Energy Company the entire amount of the said bill.

6. That thereafter, Clark Lyszkowski shall pay monthly the budget bill and $15.00 on the arrearage until the arrearage is paid in full.

7. That if Clark Lyszkowski adheres to the terms of this Order, PECO Energy Company shall not assess any late payment charges nor shall PECO Energy Company terminate service to Clark Lyszkowski except for valid safety or emergency reasons.

8.
That if Clark Lyszkowski fails to adhere to the terms of this Order, the Respondent is authorized to terminate the Complainant’s service under the provisions of 52 Pa. Code Chapter 56.  








BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  January 15, 2003
ORDER ENTERED:  January 16, 2003



	�	The ALJ states (I.D., Finding of Fact No. 8, p. 3), that the Complainant receives a 50% discount on the usage exceeding 500 kWh per month under the Respondent's CAP program.  However, in its Exceptions (pp. 1-2), the Respondent contends that the Complainant receives a 50% discount on the first 500 kWh usage per month.  Our review of the Respondent's tariff establishes that the Respondent is correct.





PAGE  
7
364679v1


