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History of the Proceedings


On September 16, 2002, Allen L. Martin filed a complaint against PECO Energy Company.  In his complaint, Mr. Martin alleged as follows:

3.
What is your complaint? 

My complaint is the outrageous transition charges that PECO charges each month on the electric bill.  This is a private company. Why should we have to pay a private company for their expenses to pay for their nuclear plant.

Based on the allegations in his complaint, Mr. Martin requested the following relief:

4. What do you want the Public Utility Commission to do about your complaint? 

I think that the transition charges should be eliminated or at least reduced to a more reasonable charge.  I know that nothing will be done to reduce this charge, but I can still complain.  In this society the little person is the one who suffers.



The complaint was served on PECO, and PECO filed an answer to it and a motion to dismiss it.



In its answer, PECO admitted that Mr. Martin's bill includes a transition charge in accordance with PECOs' duly filed and approved tariff.  PECO averred that the settlement of PECO's restructuring case (Re PECO Energy Co., 88 Pa. PUC 377 (1998)) established PECO's allowed stranded costs, established the amount PECO could collect from customers, and authorized PECO to include transition charges on its electric service bills.  PECO averred that the Commission's order approving the settlement, and a subsequent order at Docket No. R-00005030 authorizing PECO to recover a portion of its stranded costs through the use of bonds, are "final and irrevocable " as stated in the orders pursuant to Subsections 2812(b)(3) and(c)(2) of the Public Utility Code, 66 Pa. C.S. §§2812(b)(3) and 2812(c)(2).





In its motion to dismiss, PECO contended that the complaint fails to identify any violation of the Public Utility Code, the Commission's regulations, or PECO's retail electric sales tariff.  PECO also repeated its argument that the Commission's order approving the settlement in PECO's restructuring case, and the subsequent order at Docket No. R-00005030 authorizing PECO to recover a portion of its stranded costs through the use of bonds, are "final and irrevocable " as stated in the orders pursuant to Subsections 2812(b)(3) and(c)(2) of the Public Utility Code, 66 Pa. C.S. §§2812(b)(3) and 2812(c)(2).  Finally, PECO argued that the complaint is an unsupported and untimely petition for reconsideration, rescission, or amendment pursuant to 66 Pa. C.S. §703(g), asking the Commission to revisit its prior orders concerning PECO's transition charges.  




PECO's answer and motion are accompanied by a certificate of service stating that they were served on Mr. Martin on October 3, 2002.  On October 10, 2002, the Chief Administrative Law Judge sent a letter to Mr. Martin informing him that he had ten days to file an answer to PECO's motion to dismiss, pursuant to 52 Pa. Code §5.101.  To date, more than ten days later, I have received no answer or other pleading from Mr. Martin.  Neither the Commission's Document Folder for this case, nor the computerized docket entry system contains any evidence of any pleading having been filed in response to the motion to dismiss.  Accordingly, the motion to dismiss is ripe for decision.

Discussion


PECO's motion is authorized under the Commission's regulations.  52 Pa. Code §5.101(a)(3).  A motion to dismiss a complaint which challenges the sufficiency of the complaint is similar to a preliminary objection in the nature of a demurrer.  Jamieson v. Pa. Bd. of Probation and Parole, 83 Pa. Commonwealth Ct. 546, 547, 478 A.2d, 152 (1984).  In ruling on such a motion, the judge may grant the motion only if the complaint is clearly insufficient to establish the complainant's right to relief.  For testing the legal sufficiency of the challenged pleading, a preliminary objection in the nature of a demurrer admits as true all well-pleaded, material, relevant facts, and every inference deducible from those facts.  The pleader's conclusions or averments of law are not considered to be admitted as true by a demurrer.  County of Allegheny v. Commonwealth of Pennsylvania, 507 Pa. 360, 372, 490 A.2d 402 (1985); Rok and Flaherty, 106 Pa. Commonwealth Ct. 570, 577, 527 A.2d 211 (1987); Jamieson, 83 Pa. Commonwealth Ct. at 547, 548; Keyser v. Blanchette, 50 Pa. PUC 79, 81 (1976).  Since the sustaining of a demurrer results in the dismissal of the complaint, a preliminary objection in the nature of a demurrer should be sustained only in cases that clearly and without a doubt fail to state a claim for which relief may be granted.  County of Allegheny, 507 Pa. at 372.



PRIVATE 
Mr. Martin's complaint challenges the reasonableness of PECO's transition charge.  Under Subsection 2812(b)(3) of the Public Utility Code, 66 Pa. C.S. §§2812(b)(3), the Commission may declare a "qualified rate order" concerning transition charges to be irrevocable. Such a declaration precludes the Commission from later changing transition charges authorized by that order.  In the case of the orders cited by PECO here, the Commission declared both to be irrevocable.  Re PECO Energy Co., 88 Pa. PUC 377, 387-388 (1998); Application of PECO Energy Company for issuance of a Qualified Rate Order Under Section 2812 of the Public Utility Code, Docket No. R-00005030, Slip Op. at 14 (Order adopted and entered March 16, 2000).  In each case, the period for appealing the Commission's order has long since expired, as has the 15 day time limit within which the Commission may grant a petition for rehearing.  66 Pa. C.S. §703(f).  Consequently, the Commission has no authority to alter the transition charges approved under these orders.  Thus, there is no set of circumstances under which Commission might grant the relief sought by Mr. Martin, and his complaint must be dismissed.

Order


THEREFORE, IT IS ORDERED:



1.
That the motion to dismiss filed by PECO Energy Company in this proceeding is GRANTED. 



2.
That the complaint of Allen L. Martin v. PECO Energy Company at this docket is dismissed with prejudice.

Date: November 6, 2002


___________________________







Michael C. Schnierle







Administrative Law Judge
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