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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration and disposition is the Petition for Reconsideration (Petition) filed by the Office of Consumer Advocate (OCA) relative to the Opinion and Order entered September 25, 2002, in the above-captioned proceeding. Verizon Pennsylvania, Inc. (Verizon PA), filed an Answer.

History of the Proceeding



On September 27, 2000, Harry and Loretta Thomas (Complainants) filed an extended area service (EAS) Complaint against Verizon PA, seeking to expand the local calling area of their Bath exchange
 by including the Easton exchange area (923 and 252 NXXs).



The OCA filed a Notice of Intervention on November 9, 2000.  On April 17, 2001, RCN Corporation, AT&T Communications of Pennsylvania, Inc, and MCI WorldCom Communications, Inc., were joined as indispensable parties.
  Hearings were held on March 13 and August 28, 2001.  The Complainants and Verizon PA were represented by counsel.  On February 15, 2002, Administrative Law Judge (ALJ) Ky Van Nguyen issued an Initial Decision dismissing the Complaint.  Both the OCA and Verizon PA filed Exceptions and Reply Exceptions.



By Opinion and Order entered September 25, 2002, we remanded the proceeding to the Office of Administrative Law Judge (OALJ) for the receipt of additional toll call traffic data.  We also directed that the Exceptions be held in abeyance pending the issuance of a Supplemental Initial Decision upon remand.  On October 10, 2002, the OCA filed the Petition that is presently under consideration.  Verizon Pa filed an Answer on October 23, 2002.

Discussion



The OCA requests reconsideration of the following issue: whether remand was appropriate and in the public interest where the Commission allegedly already possessed sufficient evidence to establish that the EAS Complaint should be sustained.  Verizon PA contends that the OCA is improperly seeking reconsideration of an interlocutory order.



We note that petitions for reconsideration are governed by Section 703(g) of the Public Utility Code which authorizes the Commission to “rescind or amend any order made by it.”  (66 Pa. C.S. §703(g)).  We exercise that authority only in appropriate circumstances.  For example, it is clear that we cannot reconsider a decision that we have not yet made.  For that reason, we generally do not grant reconsideration in cases involving orders that are interlocutory in nature.  See, e.g., Pa. P.U.C. v. Equitable Gas Co., No. R‑00994784 (Order entered May 11, 2002); Pa. P.U.C. v. Bell Atlantic-Pennsylvania, Inc., No. R-00953409, 85 Pa. P.U.C. 533 (Order entered September 29, 1995).  



Here, the OCA is essentially seeking reconsideration of a decision that has not yet been made.  In our Order entered September 25, 2002, we determined that we had not received sufficient toll traffic data to properly evaluate the EAS Complaint.  As a 

result, we remanded the proceeding to the OALJ for the receipt of sufficient data to allow us to make a determination regarding the merits of the EAS Complaint.  The OCA contends that we erred in remanding the case because we allegedly already possess sufficient toll traffic data to support the grant of EAS and a remand will allegedly result in the receipt of substantially similar data.  Under those circumstances, the OCA maintains that we should have issued an order sustaining the Complaint. 



We cannot reconsider the merits of the EAS Complaint until we actually make a determination regarding the merits.  Accordingly, we conclude that the OCA’s Petition is premature.  Furthermore, even if we assume, arguendo, that our decision to remand is properly the subject of reconsideration, it would be inappropriate to grant the Petition.  To establish a proper basis for reconsideration, the OCA was required to show an error of fact or law, the existence of newly discovered evidence, or a substantial change in circumstances.  Duick v. Pennsylvania Gas & Water Co., 56 Pa. P.U.C. 553 (1982).  The OCA failed to do so.



The OCA attempts to establish an error of fact and/or law by claiming that the Commission overlooked the probative value of the toll traffic data already presented.  According to the OCA, that data was sufficiently probative to determine the case because none of the Parties objected to the use of the data and it was possible that the data received on remand would not be any more useful.  



We note that the probative value of the toll traffic data possessed by the Commission was specifically addressed in our Order of September 25, 2002.  Based on our review of the record evidence, we concluded that the toll traffic data was insufficient to allow us to make an informed decision regarding the EAS Complaint.  In reaching that conclusion, we compared the full traffic data that we received regarding Verizon PA and RCN with the incomplete and out-of-date data that we received regarding the other involved carriers and determined that a complete record was necessary for us to properly decide the EAS Complaint.  Accordingly, we conclude that the Petitioner has failed to satisfy the criteria of reconsideration recited supra, so as to warrant a grant of the instant Petition; THEREFORE, 



IT IS ORDERED:  That the Petition for Reconsideration filed by the Office of Consumer Advocate on October 10, 2002, relative to our Opinion and Order entered September 25, 2002, is denied.  








BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  December 5, 2002

ORDER ENTERED:  December 6, 2002

	�	Verizon PA’s Tariff No. 180A indicates that the current local calling area of the Bath exchange includes the following exchanges: Allentown, Bath, Bethlehem, Catasaqua, Nazareth, Northampton and Slatington.  


	�	As originally filed, the Complaint also requested that the Pen Argyl exchange area (863 NXX) be included in the EAS.  However, the Complaint was subsequently amended on August 14, 2001, to exclude that exchange area.  


	�	Commonwealth Telephone Company was also joined as an indispensable party on December 13, 2000.  However, it was subsequently excused as a party on August 14, 2001, when the Complaint was amended to exclude its service territory (Pen Argyl).  


	�	Verizon PA also appears to take the position that the Petition should be denied because the OCA failed to request that the ALJ either certify the issue to the Commission or grant the OCA leave too take an interlocutory appeal pursuant to Section 331(e) of the Public Utility Code, 66 Pa. C.S. §331(e).  We note that Section 331(e) provides that the Commission may allow an interlocutory appeal where a presiding officer certifies a material question or grants the parties leave to take an interlocutory appeal, and also as “may be allowed by the commission.”  (66 Pa. C.S. §331(e)). 
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