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I.
History of the Proceeding


This decision grants a motion for directed verdict which the Office of Trial Staff (OTS) filed on September 23, 2002.

On November 24, 1999, OTS filed a 128-page complaint against Ntegrity Telecontent Services, Inc. (Ntegrity or Respondent) alleging violations of the Public Utility Code, 66 Pa. C.S.A. §101 et seq.  The complaint contains 107 counts.  In the first 27 counts (Counts 1-27), OTS alleges that Ntegrity changed the local telephone service of 27 telephone customers without their knowledge and/or consent (a practice referred to as slamming).
    In the other 80
 counts, OTS alleges that Ntegrity failed to timely respond to formal requests for information which the Commission’s Bureau of Consumer Services (BCS) made to resolve 21 of the 27 slamming complaints which are the subject of Counts 1-27 of the complaint and 59
 other informal slamming complaints. The complaint asks the Commission to restrain and prohibit the methods, acts and practices of Ntegrity described in the complaint; restitution to slammed customers, where appropriate; and the imposition of fines, costs and other sanctions deemed appropriate.  Attached to the complaint is the affidavit of Sheila Brown, Supervisor of the BCS Telecommunications Complaint Unit and the affidavit of Peggy A. Hartman, BCS Research Analyst.



On February 7, 2000, after receiving an extension, Ntegrity filed an answer asserting that the slamming resulted from the unauthorized actions of third party telemarketers in violation of the expressed and repeated instructions of Ntegrity.  The answer also asserts that Ntegrity’s failure to provide the BCS-requested information within the required 30 days was caused by several factors, including a high volume of complaints; a confusing set of reporting requirements; and an understanding, based on conversations with a Commission staff member, that the 30-day deadline was relaxed.



The Commission assigned the proceeding to Administrative Law Judge (ALJ) Herbert S. Cohen who presided over a Prehearing conference
 on March 13, 2000.  Charles Daniel Shields, Esquire, represented OTS and Usoma C. Onyeije, Esquire, from a Washington D.C. law firm, represented Ntegrity.  The parties agreed to a litigation schedule.

On March 22, 2000, Alan Kohler, Esquire, entered an appearance for Ntegrity, replacing Mr. Onyeije as counsel for Ntegrity because Ntegrity had to retain local counsel.  During the next two years initial hearings were continued and rescheduled several times.  ALJ Cohen recites a detailed account of these two years at pages 32-38 of the transcript.  During these two years, the parties engaged in extensive settlement negotiations which did not produce a settlement. 

On February 4, 2002, OTS filed a motion for partial summary judgment addressing Counts 28-107.  On February 26, 2002, Ntegrity filed an answer to the motion.  At a further Prehearing conference held April 1, 2002, ALJ Cohen denied an OTS motion for partial summary judgment.

The Commission scheduled an initial hearing for July 8, 2002.  On July 3, 2002, Mr. Kohler filed a notice of withdrawal of appearance in this matter.  Tr.  38.  The certificate of service accompanying Mr. Kohler’s notice indicates that the notice was served upon Mr. Shields and M. Kenneth Machem, Vice President of Ntegrity at 250 South President Street, First Floor, Baltimore MD 21202.  Tr.  38.  Earlier during the July 8, 2002 hearing, ALJ Cohen indicates that a Commission notice dated March 6, 2002, sent to Mr. Machem at the same address, was returned by the U.S. Postal Service marked “return to sender, forwarding order expired.”  Tr.  35. 



Mr. Shields represented OTS at the July 8, 2002 hearing.  No person authorized to represent Ntegrity appeared at the hearing.  After a discussion regarding Ntegrity’s failure to appear at the hearing and whether the hearing should proceed in Ntegrity’s absence, ALJ Cohen checked to see if his office received any faxes or telephone calls from Ntegrity.  He reported that as of 10:30 a.m. his office received no such communications and that he had received no emails from Ntegrity that morning.  Tr.  42.  The hearing proceeded in Ntegrity’s absence.  



The OTS complaint was admitted into the record.  Tr.  43-44.  ALJ Cohen ruled that he would give Ntegrity’s answer no weight because Mr. Shields did not have the opportunity to cross-examine any Ntegrity witness regarding the complaint allegations.  Tr.  46.  He made the same ruling regarding Ntegrity’s answer to OTS’s motion for partial summary judgment.  Tr.  47.  I shall abide by ALJ Cohen’s rulings.



Ms. Brown testified on OTS’s behalf and sponsored OTS Statement 1, her direct testimony, concerning BCS’s procedures regarding informal complaints and about unauthorized slamming by Ntegrity.  Tr.  48-50.  Ms. Hartman also testified on OTS’s behalf and sponsored OTS Statement 2, her direct testimony, concerning documentation of informal complaints filed by local telephone service customers alleging slamming by Ntegrity.  Tr.  50-51.  Ms. Hartman sponsored OTS Exhibit 1, consisting of Schedules 1-27 which are BCS files related to Counts 1-27.  She also sponsored OTS Exhibit 2, consisting of Schedules 28-107 which are BCS files related to Counts 28-107.  

ALJ Cohen indicated that he would cancel further hearings scheduled for the purpose of hearing testimony from telephone customers regarding Counts 1-27 because Ntegrity received the measure of due process to which it was entitled and because its failure to appear demonstrated its being unwilling or unable to raise a defense.  Those hearings were canceled.  

The record, which consists of a transcription of the March 13, 2000 Prehearing conference (numbered pages 1 through 34); a transcription of the April 1, 2002 Prehearing conference (numbered pages 1 through 28), a transcription of the notes of testimony of the July 8, 2002 hearing (numbered pages 29-76); the OTS complaint, and the above-referenced statements
 and exhibits, closed at the conclusion of the July 8, 2002 hearing.  Tr.  75.

During the hearing, ALJ Cohen set September 23, 2002 as the date by which any briefs or motions were to be served in this proceeding.  On September 23, 2002, OTS filed the motion for directed verdict which is the subject of this decision.  Ntegrity did not respond to the motion.  ALJ Cohen retired at the end of September 2002.  On October 22, 2002, this proceeding was reassigned to me. 

II.
Summary of Decision


Ntegrity illegally slammed 27 local telephone service customers and failed to provide the BCS staff with information related to 63 informal complaints regarding slamming within the required 30-day time limit.  The number of days between Ntegrity’s slamming and when the slammed customers were restored to their local telephone carrier and the number of days beyond the 30-day limit Ntegrity took to provide the BCS with information justify a penalty in the amount of $400,550.00.

III.
Findings of Fact

(The following Findings of Fact are based on the OTS Complaint which has been admitted into the record of this proceeding and upon OTS St. 1; the direct testimony of Sheila Brown, Supervisor in the BCS Telecommunications Unit; and OTS St. 2, the direct testimony of Peggy A. Hartman, a BCS Research Analyst.)

1.
Respondent is Ntegrity Telecontent Services, Inc., a business incorporated in the state of Nevada, with a registered Pennsylvania office provider address of CT Corporation System, 1635 Market Street, Philadelphia, Pennsylvania, 19103.  

2.
Ntegrity is engaged in providing public utility service in Pennsylvania as a reseller of local and long distance service with principal offices at 250 South President Street, Baltimore, Maryland  21202.

3.
Ntegrity’s Pennsylvania Department of Revenue identification is PA Box No. 2015 556, with a date of registration of May 11, 1998.  

4.
Ntegrity initially sought authorization to provide certain utility services in Pennsylvania by applications filed with the Commission. Ntegrity’s application for Commission approval to provide telecommunications services in Pennsylvania as an interexchange reseller was docketed at A-310726, and the Application to provide services as a Competitive Local Exchange Carrier (CLEC) was docketed at A‑310726F0002.

5.
By Order entered December 24, 1998, combining both Ntegrity application dockets, the Commission issued a Certificate of Public Convenience authorizing Ntegrity to, inter alia, furnish services as a CLEC within the service territories of Bell Atlantic-Pennsylvania, Inc., GTE North, Inc., Sprint/United and Commonwealth Telephone Company.

6.
Ordering Paragraph No. 5 of said Order entered December 24, 1998, at combined Dockets A-310726 and A-310726F0002, provided as follows:

5.  That the Applicant comply with all the provisions of the Public Utility Code, as now exist or as may be hereafter amended, and with all pertinent rules, regulations, and Orders of the Pennsylvania Public Utility Commission, now in effect or as may be prescribed by the Pennsylvania Public Utility Commission, including but not limited to:  MFS Intelenet, et al., Docket Nos. A-310203, F0002, et al.; and Universal Service Investigation, Docket No. I-00940035. 

7.
Ntegrity subsequently entered into a Resale Agreement with Bell Atlantic-PA, Inc. (Bell, now Verizon Pennsylvania Inc.), and at the time of the OTS Complaint provided local telephone service to over five thousand (5,000) Pennsylvania customers in Bell’s service territory.

8.
In December 1998, the Commission’s Bureau of Consumer Services (BCS) began receiving informal complaints from a number of Pennsylvania telephone customers contending that their local telephone service had been changed without their knowledge and/or consent by Ntegrity, a then recently authorized CLEC in Pennsylvania. In public utility practice parlance, the unauthorized changing of a customer’s utility service is referred to as “slamming.”  OTS St. 2 at 5.

9.
In January 1999, BCS received 15 more Informal complaints from customers alleging that Ntegrity had slammed their local telephone service.  OTS St. 2 at 5.

10.
In February 1999, BCS received an additional 25 informal complaints from customers alleging that Ntegrity had slammed their local telephone service.  OTS St. 2 at 5.

11.
On February 8, 1999, BCS contacted Ntegrity’s Vice President, A. Keith Machen by telephone to arrange a meeting with BCS staff to discuss various issues related to Ntegrity’s operations as a reseller of Bell local phone service.  OTS St. 2 at 5-6.

12.
As a result of this telephone conversation, representatives of BCS and Ntegrity met in person on February 18, 1999 to discuss a number of issues of concern to BCS.  During the February 18, 1999 in-person meeting, members of BCS specifically asked the two present Ntegrity representatives, Vice President A. Keith Machen and Vice President for Operations Theresa Osborne about Ntegrity’s procedures for connecting new customers and handling complaints. BCS staff members also expressed concerns about Ntegrity’s possible slamming of local telephone service customers and the effectiveness of the Company’s verification procedures for confirming the legitimacy of the names of new local telephone service customers claimed by Ntegrity.  BCS representatives also emphasized the importance of handling customer disputes in a prompt and efficient manner.  The BCS staff members reminded Ntegrity’s representatives that they were obligated by the Commission’s regulations, entitled “Standards and Billing Practices For Residential Telephone Service,” at 52 Pa. Code §§64.1-64.211, to promptly and completely address any informal complaints filed with BCS against Ntegrity.  Finally, BCS personnel recommended that Ntegrity promptly review its internal procedures and make the necessary modifications to ensure their compliance with all the provisions of Chapter 64 of the Commission’s regulations.  OTS St. 2 at 5-6.

13.
During March and April 1999, BCS received an additional 65 informal complaints from customers alleging that their local telephone service was changed to Ntegrity without proper authorization.  OTS St. 2 at 7.

14.
At various other times during 1999 and as part of BCS’s normal course of business involving complaint investigations, representatives of BCS contacted Ntegrity personnel by telephone, fax, and letter to attempt to secure information in a timely manner to promptly render reports on the increasing number of informal complaints filed against Ntegrity.  OTS St. 2 at 7. 

15.
On July 23, 1999, BCS sent a letter to Ntegrity regarding the Company’s failure to timely respond to BCS’s requests for information necessary to allow for the completion of reports in response to the many informal complaints already made against Ntegrity.  The letter also provided Ntegrity with specific recommendations as to how to provide the proper information in a timely manner. OTS St. 2 at 7.

16.
In 1998 and 1999, BCS received 125 informal complaints from customers alleging that their local telephone service was switched to Ntegrity without proper authorization.  These 125 customer complaints against Ntegrity for slamming currently represent 80% of the total number of all local telephone service slamming complaints made to BCS by local telephone service customers in Pennsylvania.  OTS St. 2 at 7-8.

Counts 1-27 – The Slamming Allegations

17.
Counts 1-27 of the OTS complaint allege illegal slamming and are almost 22% of the 125 informal complaints against Ntegrity alleging slamming.  The OTS included Counts 1-27 in its complaint because OTS deemed that the successful prosecution of a slamming complaint requires the testimony of the complaining customer to meet OTS’s burden of proving the legitimacy of the complaint and because OTS presented only counts where the individual customer was willing to testify.  OTS St. 2 at 9.  The testimony of these witnesses was not necessary as a result of ALJ Cohen’s ruling that the July 8, 2002 hearing would proceed in Ntegrity’s absence when it did not appear at the hearing.  Tr.  67-71.  The allegations set forth in Counts 1-27 are part of the record and are unrebutted.  Tr.  43-44, 46-47.  Counts 1-27 are summarized in the chart attached hereto as Appendix A and incorporated herein.  Appendix A is OTS Ex. 1, Schedule A. Appendix A includes the name of the customer, the date of BCS contact with Ntegrity, the date of Ntegrity’s response and the number of days for which each individual customer was slammed.  OTS St. 2 at 14-15.  In addition OTS Exhibit 1, Schedules 1-27 contain all the documents from the corresponding BCS case files supporting Counts 1-27 of the OTS Complaint.  OTS St. 2 at 10.
 

18.
On or about November 20, 1998, a representative of Ntegrity initiated a telephone solicitation to the telephone number of Ted Carter, a then local telephone service customer of Bell to induce him to switch local telephone service to Ntegrity.  Mr. Carter answered the telephone solicitation, was placed on hold and then transferred to a second representative of Ntegrity for alleged verification purposes in furtherance of Ntegrity’s efforts to induce the customer to switch local telephone service to Ntegrity.  On December 7, 1998, Bell received a request from Ntegrity to change the customer' s local telephone service to Ntegrity.  On December 9, 1998, Bell made the change.  Ntegrity assigned said customer account number 6473.  Said customer or a representative of the customer requested a return to Bell for local telephone service on January 7, 1999.  On January 13, 1999, Bell reestablished local telephone service to said customer.  On February 2, 1999, the BCS received a complaint regarding this incidence alleging that the switch of local telephone service from Ntegrity to Bell was unauthorized.  The BCS identified the customer’s complaint as BCS 0558351.  Complaint, Count 1.

19. On or about November 5, 1998, a representative of Ntegrity initiated a telephone solicitation to the telephone number of James Emberton, a then local telephone service customer of Bell to induce said customer to switch local telephone service to Ntegrity.  The designated local telephone service customer was the answering party to the telephone solicitation.  The answering party was then placed on hold and was transferred to a second representative of Ntegrity for alleged verification purposes in furtherance of Ntegrity’s efforts to induce the customer to switch local telephone service to Ntegrity.  On December 17, 1998, Bell received a request from Ntegrity to change the customer's local telephone service to Ntegrity.  On December 18, 1998, Bell made the change.  Ntegrity assigned said customer account number 3239.  Said customer or a representative of the customer requested a return to Bell for local telephone service on December 9, 1998.  On December 9, 1998, Bell reestablished local telephone service to said customer.  On March 25, 1999, the BCS received a complaint regarding this incidence alleging that the switch of local telephone service from Ntegrity to Bell was unauthorized.  The BCS identified the customer’s complaint as BCS 0575302.  Complaint, Count 2.

20. On or about December 31, 1998, a representative of Ntegrity initiated a telephone solicitation to the telephone number of Neelam N. Kapadia, a then local telephone service customer of Bell to induce said customer to switch local telephone service to Ntegrity.  The designated local telephone service customer was not the answering party to the telephone solicitation.  Rather, an individual identified as Niranjan Kapadia answered the telephone and participated in the solicitation.  The answering party was then placed on hold and was transferred to a second representative of Ntegrity for alleged verification purposes in furtherance of Ntegrity’s efforts to induce the customer to switch local telephone service to Ntegrity.  On January 25, 1999, Bell received a request from Ntegrity to change the customer' s local telephone service to Ntegrity.  On January 27, 1999, Bell made the change.  Ntegrity assigned said customer account number 13255.  Said customer or a representative of the customer requested a return to Bell for local telephone service on February 16, 1999.  On March 8, 1999, Bell reestablished local telephone service to said customer.  On February 16, 1999, the BCS received a complaint regarding this incidence alleging that the switch of local telephone service from Ntegrity to Bell was unauthorized.  The BCS identified the customer’s complaint as BCS 0562581.  Complaint, Count 3.

21. On or about August 25, 1998, a representative of Ntegrity initiated a telephone solicitation to the telephone number of Ella Pollier, a then local telephone service customer of Bell to induce said customer to switch local telephone service to Ntegrity.  The designated local telephone service customer was the answering party to the telephone solicitation.  The answering party was then placed on hold and was transferred to a second representative of Ntegrity for alleged verification purposes in furtherance of Ntegrity’s efforts to induce the customer to switch local telephone service to Ntegrity.  On September 9, 1998, Bell Atlantic Company received a request from Ntegrity to change the customer' s local telephone service to Ntegrity.  On September 11, 1998, Bell made the change. Ntegrity assigned said customer account number 876.  Said customer or a representative of the customer requested a return to Bell for local telephone service on April 16, 1999.  On May 5, 1999, Bell reestablished local telephone service to said customer.  On April 12, 1999, the BCS received a complaint regarding this incidence alleging that the switch of local telephone service from Ntegrity to Bell was unauthorized.  The BCS identified the customer’s complaint as BCS 0583812.  Complaint, Count 4.

22. On or about December 29, 1998, a representative of Ntegrity allegedly initiated a telephone solicitation to the telephone number of Joseph Castagnola T/A The Prada Co., a then local telephone service customer of Bell to induce said customer to switch local telephone service to Ntegrity.  According to Ntegrity, the designated local telephone service customer was not the answering party to the telephone solicitation.  Rather, an individual identified by Ntegrity as Tom Sephakis answered the telephone and participated in the solicitation.  According to Ntegrity, the answering party was then placed on hold and was transferred to a second representative of Ntegrity for alleged verification purposes in furtherance of Ntegrity’s efforts to induce the customer to switch local telephone service to Ntegrity.  On January 25, 1999, Bell received a request from Ntegrity to change the customer' s local telephone service to Ntegrity.  On January 28, 1999, Bell made the change.  Ntegrity assigned said customer account number 12627.  

Said customer or a representative of the customer requested a return to Bell for local telephone service on January 29, 1999.  On February 1, 1999, Bell reestablished local telephone service to said customer.  On April 1, 1999, the BCS received a complaint regarding this incidence alleging that the switch of local telephone service from Ntegrity to Bell was unauthorized.  The BCS identified the customer’s complaint as BCS 0578641.  Complaint, Count 5.

23. On or about December 23, 1998, a representative of Ntegrity initiated a telephone solicitation to the telephone number of Evette Williams, a then local telephone service customer of Bell to induce said customer to switch local telephone service to Ntegrity.  The designated local telephone service customer was not the answering party to the telephone solicitation.  Rather, an individual identified as Allan Jardine answered the telephone and participated in the solicitation.  The answering party was then placed on hold and was transferred to a second representative of Ntegrity for alleged verification purposes in furtherance of Ntegrity’s efforts to induce the customer to switch local telephone service to Ntegrity.  On January 19, 1999, Bell received a request from Ntegrity to change the customer' s local telephone service to Ntegrity.  On January 21, 1999, Bell made the change.  Ntegrity assigned said customer account number 11545.  Said customer or a representative of the customer requested a return to Bell for local telephone service on February 25, 1999.  
On March 4, 1999, Bell reestablished local telephone service to said customer.  On April 12, 1999, the BCS received a complaint regarding this incidence alleging that the switch of local telephone service from Ntegrity to Bell was unauthorized.  The BCS identified the customer’s complaint as BCS 0583873.  Complaint, Count 6.

24. On or about July 29, 1998, a representative of Ntegrity initiated a telephone solicitation to the telephone number of Cindy Conway, T/A Conway’s Hair Styling, a then local telephone service customer of Bell to induce said customer to switch local telephone service to Ntegrity.  The designated local telephone service customer was the answering party to the telephone solicitation.  The answering party was then placed on hold and was transferred to a second representative of Ntegrity for alleged verification purposes in furtherance of Ntegrity’s efforts to induce the customer to switch local telephone service to Ntegrity.  On August 24, 1998, Bell received a request from Ntegrity to change the customer' s local telephone service to Ntegrity.  On August 24, 1998, Bell made the change.  Ntegrity assigned said customer account number 174.  Said customer or a representative of the customer requested a return to Bell for local telephone service on September 14, 1998.  On September 15, 1998, Bell reestablished local telephone service to said customer.   On April 26, 1999, the BCS received a complaint regarding this incidence alleging that the switch of local telephone service from Ntegrity to Bell was unauthorized.  The BCS identified the customer’s complaint as BCS 0591586.  Complaint, Count 7.

25. On or about December 12, 1998, a representative of Ntegrity initiated a telephone solicitation to the telephone number of John Koziel, T/A Hopwood Hardware, a then local telephone service customer of Bell to induce said customer to switch local telephone service to Ntegrity.  The designated local telephone service customer was not the answering party to the telephone solicitation.  Rather, an individual identified as Tom Koziel answered the telephone and participated in the solicitation.  The answering party was then placed on hold and was transferred to a second representative of Ntegrity for alleged verification purposes in furtherance of Ntegrity’s efforts to induce the customer to switch local telephone service to Ntegrity.  On January 7, 1999, Bell received a request from Ntegrity to change the customer' s local telephone service to Ntegrity.  On January 7, 1999, Bell made the change.  Ntegrity assigned said customer account number 9873.  Said customer or a representative of the customer requested a return to Bell for local telephone service on January 29, 1999.  On February 24, 1999, Bell reestablished local telephone service to said customer.  On April 22, 1999, the BCS received a complaint regarding this incidence alleging that the switch of local telephone service from Ntegrity to Bell was unauthorized.  The BCS identified the customer’s complaint as BCS 0590306.  Complaint, Count 8.

26. On or about December 12, 1998, a representative of Ntegrity initiated a telephone solicitation to the telephone number of John Koziel, a then local telephone service customer of Bell to induce said customer to switch local telephone service to Ntegrity.  The designated local telephone service customer was not the answering party to the telephone solicitation.  Rather, an individual identified as Tom Koziel answered the telephone and participated in the solicitation.  The answering party was then placed on hold and was transferred to a second representative of Ntegrity for alleged verification purposes in furtherance of Ntegrity’s efforts to induce the customer to switch local telephone service to Ntegrity.  On January 5, 1999, Bell received a request from Ntegrity to change the customer' s local telephone service to Ntegrity.  On January 7, 1999, Bell made the change.  Ntegrity assigned said customer account number 9896.  Said customer or a representative of the customer requested a return to Bell for local telephone service on February 2, 1999.  On February 4, 1999, Bell reestablished local telephone service to said customer.   On April 22, 1999, the BCS received a complaint regarding this incidence alleging that the switch of local telephone service from Ntegrity to Bell was unauthorized.  The BCS identified the customer’s complaint as BCS 0590295.  Complaint, Count 9.

27. On or about November 6, 1998, a representative of Ntegrity allegedly initiated a telephone solicitation to the telephone number of D Pounds, a then local telephone service customer of Bell to induce said customer to switch local telephone service to Ntegrity.  According to Ntegrity, the designated local telephone service customer was allegedly the answering party to the telephone solicitation.  However, the customer denies ever speaking to a Ntegrity representative.  According to Ntegrity, the answering party was then placed on hold and was transferred to a second representative of Ntegrity for alleged verification purposes in furtherance of Ntegrity’s efforts to induce the customer to switch local telephone service to Ntegrity.  On November 23, 1998, Bell received a request from Ntegrity to change the customer' s local telephone service to Ntegrity.  On November 25, 1998, Bell made the change.  Ntegrity assigned said customer account number 3717.  Said customer or a representative of the customer requested a return to Bell for local telephone service on February 5, 1999.  On February 11, 1999, Bell reestablished local telephone service to said customer.  On February 11, 1999, the BCS received a complaint regarding this incidence alleging that the switch of local telephone service from Ntegrity to Bell was unauthorized.  The BCS identified the customer’s complaint as BCS 0561697.  Complaint, Count 10.

28. On or about December 24, 1998, a representative of Ntegrity initiated a telephone solicitation to the telephone number of Tony Scudreri, a then local telephone service customer of Bell to induce said customer to switch local telephone service to Ntegrity.  The designated local telephone service customer was the answering party to the telephone solicitation.  The answering party was then placed on hold and was transferred to a second representative of Ntegrity for alleged verification purposes in furtherance of Ntegrity’s efforts to induce the customer to switch local telephone service to Ntegrity. On January 19, 1999, Bell received a request from Ntegrity to change the customer' s local telephone service to Ntegrity.  On January 21, 1999, Bell made the change.  Ntegrity assigned said customer account number 11630.  Said customer or a representative of the customer requested a return to Bell for local telephone service on February 25, 1999.  On February 25, 1999, Bell reestablished local telephone service to said customer.  On February 26, 1999, the BCS received a complaint regarding this incidence alleging that the switch of local telephone service from Ntegrity to Bell was unauthorized.  The BCS identified the customer’s complaint as BCS 0566349.  Complaint, Count 11.

29. On or about January 22, 1999, a representative of Ntegrity allegedly initiated a telephone solicitation to the telephone number of Joel Katzman, T/A Val Pak of Lehigh Valley, a then local telephone service customer of Bell to induce said customer to switch local telephone service to Ntegrity.  According to Ntegrity, the designated local telephone service customer was not the answering party to the telephone solicitation.  Rather, an individual identified by Ntegrity as Jeannette Boyd answered the telephone and participated in the solicitation.  According to Ntegrity, the answering party was then placed on hold and was transferred to a second representative of Ntegrity for alleged verification purposes in furtherance of Ntegrity’s efforts to induce the customer to switch local telephone service to Ntegrity.  On January 22, 1999, Bell received a request from Ntegrity to change the customer' s local telephone service to Ntegrity.  On January 26, 1999, Bell made the change.  Ntegrity assigned said customer account number 12478.  Said customer or a representative of the customer requested a return to Bell for local telephone service on March 1, 1999.  On March 8, 1999, Bell reestablished local telephone service to said customer.  On March 8, 1999, the BCS received a complaint regarding this incidence alleging that the switch of local telephone service from Ntegrity to Bell was unauthorized.  The BCS identified the customer’s complaint as BCS 0568881.  Complaint, Count 12.

30. On or about December 11, 1998, a representative of Ntegrity initiated a telephone solicitation to the telephone number of Charles Voyten, a then local telephone service customer of Bell to induce said customer to switch local telephone service to Ntegrity.    The designated local telephone service customer was the answering party to the telephone solicitation.  The answering party was then placed on hold and was transferred to a second representative of Ntegrity for alleged verification purposes in furtherance of Ntegrity’s efforts to induce the customer to switch local telephone service to Ntegrity.  On February 19, 1999, Bell received a request from Ntegrity to change the customer' s local telephone service to Ntegrity.  On February 23, 1999, Bell made the change.  Ntegrity assigned said customer account number 9828.  Said customer or a representative of the customer requested a return to Bell for local telephone service on March 29, 1999.  On April 5, 1999, Bell reestablished local telephone service to said customer.  On April 8, 1999, the BCS received a complaint regarding this incidence alleging that the switch of local telephone service from Ntegrity to Bell was unauthorized.  The BCS identified the customer’s complaint as BCS 0581978.  Complaint, Count 13.

31. On or about November 30, 1998, a representative of Ntegrity initiated a telephone solicitation to the telephone number of Sylvia Williams, a then local telephone service customer of Bell to induce said customer to switch local telephone service to Ntegrity.  The designated local telephone service customer was allegedly the answering party to the telephone solicitation.  The answering party was then placed on hold and was transferred to a second representative of Ntegrity for alleged verification purposes in furtherance of Ntegrity’s efforts to induce the customer to switch local telephone service to Ntegrity. On November 30, 1998, Bell received a request from Ntegrity to change the customer' s local telephone service to Ntegrity.  Bell made the change.  Ntegrity assigned said customer account number 5161.  Said customer or a representative of the customer requested a return to Bell for local telephone service on or about February 5, 1999.  On February 10, 1999, Bell reestablished local telephone service to said customer.   BCS staff was informed that Ntegrity eventually removed any charges from the customer because Ntegrity’s review of its purported verification tape disclosed that the voice on the line “sounded like the voice of the child.”  On February 2, 1999, the BCS received a complaint regarding this incidence alleging that the switch of local telephone service from Ntegrity to Bell was unauthorized.  The BCS identified the customer’s complaint as BCS 0558365.  Complaint, Count 14.

32. On or about January 12, 1999, a representative of Ntegrity allegedly initiated a telephone solicitation to the telephone number of James Christman, T/A James Christman & Sons Insurance, a then local telephone service customer of Bell to induce said customer to switch local telephone service to Ntegrity.  According to Ntegrity, the designated local telephone service customer was not the answering party to the telephone solicitation.  Rather, an individual identified by Ntegrity as Emma Christman answered the telephone and participated in the solicitation.  According to Ntegrity, the answering party was then placed on hold and was transferred to a second representative of Ntegrity for alleged verification purposes in furtherance of Ntegrity’s efforts to induce the customer to switch local telephone service to Ntegrity.  On February 8, 1999, Bell received a request from Ntegrity to change the customer' s local telephone service to Ntegrity.  On February 10, 1999, Bell made the change.  Ntegrity assigned said customer account number 13903.  Said customer or a representative of the customer requested a return to Bell for local telephone service on April 13, 1999.  On May 3, 1999, Bell reestablished local telephone service to said customer.  On April 29, 1999, the BCS received a complaint regarding this incidence alleging that the switch of local telephone service from Ntegrity to Bell was unauthorized.  The BCS identified the customer’s complaint as BCS 0594129.  Complaint, Count 15.

33. On or about December 16, 1998, a representative of Ntegrity allegedly initiated a telephone solicitation to the telephone number of Edward Miller, T/A Dynavox Alarms, Inc., a then local telephone service customer of Bell to induce said customer to switch local telephone service to Ntegrity.  According to Ntegrity, the designated local telephone service customer was the answering party to the telephone solicitation.  The customer denies both ever speaking to a representative of Ntegrity or any knowledge of anyone answering the phone at that location and speaking to a Ntegrity representative.  According to Ntegrity, the answering party was then placed on hold and was transferred to a second representative of Ntegrity for alleged verification purposes in furtherance of Ntegrity’s efforts to induce the customer to switch local telephone service to Ntegrity. On January 22, 1999, Bell received a request from Ntegrity to change the customer' s local telephone service to Ntegrity.  On January 26, 1999, Bell made the change.  Ntegrity assigned said customer account number 13038.  Said customer or a representative of the customer requested a return to Bell for local telephone service on February 25, 1999.  On March 4, 1999, Bell reestablished local telephone service to said customer.  On May 14, 1999, the BCS received a complaint regarding this incidence alleging that the switch of local telephone service from Ntegrity to Bell was unauthorized.  The BCS identified the customer’s complaint as BCS 0601987.  Complaint, Count16.

34. On or about November 5, 1998, a representative of Ntegrity allegedly initiated a telephone solicitation to the telephone number of Feryl C. Scheidt, T/A Feryl Scheidt Insurance Agency, a then local telephone service customer of Bell to induce said customer to switch local telephone service to Ntegrity.  According to Ntegrity, the designated local telephone service customer was the answering party to the telephone solicitation. The customer denies both ever speaking to a representative of Ntegrity or any knowledge of anyone answering the phone at that location and speaking to a Ntegrity representative.  According to Ntegrity, the answering party was then placed on hold and was transferred to a second representative of Ntegrity for alleged verification purposes in furtherance of Ntegrity’s efforts to induce the customer to switch local telephone service to Ntegrity.  On February 9, 1999, Bell received a request from Ntegrity to change the customer' s local telephone service to Ntegrity.  On February 9, 1999, Bell made the change.  Ntegrity assigned said customer account number 14014.  Said customer or a representative of the customer requested a return to Bell for local telephone service on March 18, 1999.  On March 18, 1999, Bell reestablished local telephone service to said customer.  On April 13, 1999, the BCS received a complaint regarding this incidence alleging that the switch of local telephone service from Ntegrity to Bell was unauthorized.  The BCS identified the customer’s complaint as BCS 0584822.  Complaint, Count 17.

35. On or about September 11, 1998, a representative of Ntegrity initiated a telephone solicitation to the telephone number of Gene Burger T/A Steps in Time Book Store, a then local telephone service customer of Bell to induce said customer to switch local telephone service to Ntegrity.  The designated local telephone service customer was the answering party to the telephone solicitation.  The answering party was then placed on hold and was transferred to a second representative of Ntegrity for alleged verification purposes in furtherance of Ntegrity’s efforts to induce the customer to switch local telephone service to Ntegrity.  On October 19, 1998, Bell received a request from Ntegrity to change the customer' s local telephone service to Ntegrity.  On October 19, 1998, Bell made the change.  Ntegrity did not provide the assigned customer account number to the Commission.  Said customer or a representative of the customer requested a return to Bell for local telephone service on November 13, 1998.  On November 20, 1998, Bell reestablished local telephone service to said customer.  On January 5, 1999, the BCS received a complaint regarding this incidence alleging that the switch of local telephone service from Ntegrity to Bell was unauthorized.  The BCS identified the customer’s complaint as BCS 0550891.  Complaint, Count 18.

36. On or about December 7, 1998, a representative of Ntegrity initiated a telephone solicitation to the telephone number of Gerald Blum, a then local telephone service customer of Bell to induce said customer to switch local telephone service to Ntegrity.  The designated local telephone service customer was the answering party to the telephone solicitation.  The answering party was then placed on hold and was transferred to a second representative of Ntegrity for alleged verification purposes in furtherance of Ntegrity’s efforts to induce the customer to switch local telephone service to Ntegrity.  Bell received a request from Ntegrity to change the customer' s local telephone service to Ntegrity.  Bell made the change.  Ntegrity assigned said customer an account number.  Said customer or a representative of the customer requested a return to Bell for local telephone service.  On February 16, 1999, Bell reestablished local telephone service to said customer.  On January 5, 1999, the BCS received a complaint regarding this incidence alleging that the switch of local telephone service from Ntegrity to Bell was unauthorized.  The BCS identified the customer’s complaint as BCS 0550891.  Complaint, Count 19.

37. On or about January 29, 1999, a representative of Ntegrity initiated a telephone solicitation to the telephone number of Borris Information Group, Todd Borris, a then local telephone service customer of Bell to induce said customer to switch local telephone service to Ntegrity.  The designated local telephone service customer was the answering party to the telephone solicitation.  The answering party was then placed on hold and was transferred to a second representative of Ntegrity for alleged verification purposes in furtherance of Ntegrity’s efforts to induce the customer to switch local telephone service to Ntegrity.  On January 27, 1999, Bell received a request from Ntegrity to change the customer' s local telephone service to Ntegrity.  On January 29, 1999, Bell made the change.  Ntegrity assigned said customer account number 13563.  Said customer or a representative of the customer requested a return to Bell for local telephone service on January 29, 1999.  On February 2, 1999, Bell reestablished local telephone service to said customer.  On January 29, 1999, the BCS received a complaint regarding this incidence alleging that the switch of local telephone service from Ntegrity to Bell was unauthorized.  The BCS identified the customer’s complaint as BCS 0557539.  Complaint, Count 20.

38. On or about November 6, 1998, a representative of Ntegrity initiated a telephone solicitation to the telephone number of Linda Harvey and Stephen Harvey, then local telephone service customers of Bell to induce said customers to switch their local telephone service to Ntegrity.  Both of the designated local telephone service customers were the answering parties to the telephone solicitation.  The answering parties were then placed on hold and were transferred to a second representative of Ntegrity for alleged verification purposes in furtherance of Ntegrity’s efforts to induce the customers to switch local telephone service to Ntegrity.  On November 23, 1998, Bell received a request from Ntegrity to change the customers' local telephone service to Ntegrity.  On November 25, 1998, Bell made the change.  Ntegrity assigned said customers account number 4349.  Said customers or their representative requested a return to Bell for local telephone service on February 9, 1999.  On February 18, 1999, Bell reestablished local telephone service to said customers.  On January 16, 1999, the BCS received a complaint regarding this incidence alleging that the switch of local telephone service from Ntegrity to Bell was unauthorized.  The BCS identified the customer’s complaint as BCS 0562811.  Complaint, Count 21.

39. On or about January 4, 1999, a representative of Ntegrity initiated a telephone solicitation to the telephone number of Bradley McCue, a then local telephone service customer of Bell to induce said customer to switch local telephone service to Ntegrity.  The designated local telephone service customer was the answering party to the telephone solicitation.  The answering party was then placed on hold and was transferred to a second representative of Ntegrity for alleged verification purposes in furtherance of Ntegrity’s efforts to induce the customer to switch local telephone service to Ntegrity.  On January 25, 1999 Bell received a request from Ntegrity to change the customer’s local telephone service to Ntegrity.  On January 27, 1999, Bell made the change.  Ntegrity assigned said customer account number 13404.  Said customer or a representative of the customer requested a return to Bell for local telephone service on March 1, 1999.  On March 5, 1999, Bell reestablished local telephone service to said customer.   On March 26, 1999, the BCS received a complaint regarding this incidence alleging that the switch of local telephone service from Ntegrity to Bell was unauthorized.  The BCS identified the customer’s complaint as BCS 0576172.  Complaint, Count 22.

40. On or about November 26, 1998, a representative of Ntegrity allegedly initiated a telephone solicitation to the telephone number of Stacy Wilson, a then local telephone service customer of Bell to induce said customer to switch local telephone service to Ntegrity.  According to Ntegrity, the designated local telephone service customer was the answering party to the telephone solicitation. The customer denies both ever speaking to a representative of Ntegrity or any knowledge of anyone answering the phone at that location and speaking to a Ntegrity representative.  According to Ntegrity, the answering party was then placed on hold and was transferred to a second representative of Ntegrity for alleged verification purposes in furtherance of Ntegrity’s efforts to induce the customer to switch local telephone service to Ntegrity.  On November 23, 1998, Bell received a request from Ntegrity to change the customer' s local telephone service to Ntegrity.  On November 25, 1998, Bell made the change.  Ntegrity assigned said customer account number 4389.  Said customer or a representative of the customer requested a return to Bell for local telephone service on January 4, 1999.  On October 21, 1999, Peggy Hartman from BCS issued a decision to Bell to reestablish local telephone service to said customer.  On January 21, 1999, the BCS received a complaint regarding this incidence alleging that the switch of local telephone service from Ntegrity to Bell was unauthorized.  The BCS identified the customer’s complaint as BCS 0554780.  Complaint, Count 23.

41. On or about January 8, 1999, a representative of Ntegrity initiated a telephone solicitation to the telephone number of Daniel G Rasmus, a then local telephone service customer of Bell to induce said customer to switch local telephone service to Ntegrity.  The designated local telephone service customer was not the answering party to the telephone solicitation. Rather, an individual identified as Jolene Rasmus answered the telephone and participated in the solicitation.  The answering party was then placed on hold and was transferred to a second representative of Ntegrity for alleged verification purposes in furtherance of Ntegrity’s efforts to induce the customer to switch local telephone service to Ntegrity.  On February 5, 1999, Bell received a request from Ntegrity to change the customer' s local telephone service to Ntegrity.  On February 9, 1999, Bell made the change.  Ntegrity assigned said customer account number 14684.  Said customer or a representative of the customer requested a return to Bell for local telephone service on March 1, 1999.  On July 1, 1999, Bell reestablished local telephone service to said customer.  On June 29, 1999, the BCS received a complaint regarding this incidence alleging that the switch of local telephone service from Ntegrity to Bell was unauthorized.  The BCS identified the customer’s complaint as BCS 0626320.  Complaint, Count 24.

42. On or about December 26, 1998, a representative of Ntegrity allegedly initiated a telephone solicitation to the telephone number of Waverly O. Drumgoole, a then local telephone service customer of Bell to induce said customer to switch local telephone service to Ntegrity.  According to Ntegrity, the designated local telephone service customer was the answering party to the telephone solicitation. The customer denies both ever speaking to a representative of Ntegrity or any knowledge of anyone answering the phone at that location and speaking to a Ntegrity representative.  According to Ntegrity, the answering party was then placed on hold and was transferred to a second representative of Ntegrity for alleged verification purposes in furtherance of Ntegrity’s efforts to induce the customer to switch local telephone service to Ntegrity.  On January 21, 1999, Bell received a request from Ntegrity to change the customer' s local telephone service to Ntegrity.  On January 25, 1999, Bell made the change.  Ntegrity assigned said customer account number 12227.  Said customer or a representative of the customer requested a return to Bell for local telephone service on February 24, 1999.  On March 24, 1999, Bell reestablished local telephone service to said customer.  On March 26, 1999, the BCS received a complaint regarding this incidence alleging that the switch of local telephone service from Ntegrity to Bell was unauthorized.  The BCS identified the customer’s complaint as BCS 0575908. Complaint, Count 25.

43. On or about February 23, 1999, a representative of Ntegrity allegedly initiated a telephone solicitation to the telephone number of Charles A. Bailor, a then local telephone service customer of Bell to induce said customer to switch local telephone service to Ntegrity.  According to Ntegrity, the designated local telephone service customer was the answering party to the telephone solicitation. The customer denies both ever speaking to a representative of Ntegrity or any knowledge of anyone answering the phone at that location and speaking to a Ntegrity representative.  According to Ntegrity, the answering party was then placed on hold and was transferred to a second representative of Ntegrity for alleged verification purposes in furtherance of Ntegrity’s efforts to induce the customer to switch local telephone service to Ntegrity.   On February 8, 1999, Bell received a request from Ntegrity to change the customer' s local telephone service to Ntegrity.  On February 10, 1999, Bell made the change.  Ntegrity assigned said customer account number 14999.  Said customer or a representative of the customer requested a return to Bell for local telephone service on February 25, 1999.  On March 6, 1999, Bell reestablished local telephone service to said customer.  On February 25, 1999, the BCS received a complaint regarding this incidence alleging that the switch of local telephone service from Ntegrity to Bell was unauthorized.  The BCS identified the customer’s complaint as BCS 0565777.  Complaint, Count 26.

44. On or about November 13, 1998, a representative of Ntegrity initiated a telephone solicitation to the telephone number of Jacqueline Pennix, a then local telephone service customer of Bell to induce said customer to switch local telephone service to Ntegrity.  The designated local telephone service customer was the answering party to the telephone solicitation.  The answering party was then placed on hold and was transferred to a second representative of Ntegrity for alleged verification purposes in furtherance of Ntegrity’s efforts to induce the customer to switch local telephone service to Ntegrity.  On December 3, 1998, Bell received a request from Ntegrity to change the customer' s local telephone service to Ntegrity.  On December 3, 1998, Bell made the change.  Ntegrity assigned said customer account number 5692.  Said customer or a representative of the customer requested a return to Bell for local telephone service on January 5, 1999.  On January 8, 1999, Bell reestablished local telephone service to said customer.  On March 26, 1999, the BCS received a complaint regarding this incidence alleging that the switch of local telephone service from Ntegrity to Bell was unauthorized.  The BCS identified the customer’s complaint as BCS 0576075.  Complaint, Count 27.

Counts 28-91, 94, 97-99, 101-102, 104-106 – The Chapter 64 Violations

45.  Counts 28-91, 94, 97-99, 101-102, 104-106 relate to BCS’s request of information and documents regarding informal complaints filed by previous local telephone service customers of Bell alleging that the customers’ local telephone service had been switched to Ntegrity without proper authorization and Ntegrity’s failure to provide BCS with the requested information and documents within 30 days of the request.  When provided, the information and documentation confirmed that the customers’ local telephone service had been switched to Ntegrity as a result of a telephone solicitation initiated by an Ntegrity representative.  These Counts are summarized in the chart attached hereto as Appendix B and incorporated herein.  Appendix B is OTS Ex. 1, Schedule B.  Appendix B includes the name of the customer, the date of BCS contact with Ntegrity, the date of Ntegrity’s response and the number of days over the 30-day requirement that Ntegrity’s violation began and continued for each count.  OTS St. 2 at 15-16; Complaint, Counts 28-91, 94, 97-99, 101-102, 104-106; OTS Ex. 1, Sch. B.  In addition, OTS Exhibit 1, Schedules 28-91, 94, 97-99, 101-102, 104-106 correspond to and support Counts 28-91, 94, 97-99, 101-102, 104-106 of the OTS Complaint.  These schedules contain all the documents from the respective case files showing information and recorded dates that support the OTS allegations that Ntegrity violated the provisions of Chapter 64 of the Commission regulations by failing to timely respond to formal BCS requests for information to resolve the Informal Complaints made against Ntegrity by local telephone service customers.  OTS St. 2 at 11-12.

46. The local telephone service “slamming” complaints made against Ntegrity represent a large percentage of such complaints received by BCS since December 1998.  The numbers of informal Complaints alleging “slamming” against Ntegrity and Ntegrity’s repeated failure to timely respond to BCS inquiries required a substantial and burdensome commitment of the BCS Telecommunication Unit’s time, energy and resources to handle the complaints and repeatedly re-contact Ntegrity.  OTS St. 1 at 7.

47. According to Ms. Hartman, Ntegrity is no longer providing service in Pennsylvania.  Tr.  74. 

IV.
Discussion
A.
The Characterization of the OTS Motion





The Commission’s Rules of Practice and Procedure provide for various motions.  52 Pa. Code §§5.101-5.103.  OTS captioned its motion “Motion for Directed Verdict.”  This type of motion is not mentioned in the Commission’s regulations.  OTS used this caption to bring this litigation to a close.  The motion was necessary because counsel for Respondent withdrew his legal representation before the evidentiary hearing and served Ntegrity with notice of his withdrawal, and because no counsel or representative appeared for Respondent at the hearing.  In footnote 2 of its motion, the OTS asks that I give the motion a different title, if deemed appropriate, to allow consideration of the merits of the motion.  A liberal application of the Commission’s rules on motions will bring this litigation to an end, especially here where any procedural defect does not affect the substantive right of any party.  Accordingly, I use the caption OTS gives to its motion.

B.
Due Process



Administrative agencies, such as the Commission, are required to provide due process to the parties appearing before them.
  This due process requirement is satisfied when the parties are accorded notice and the opportunity to appear and be heard.
  

As noted above in the recitation of the history of this proceeding, the Commission sent notice of the July 8, 2002 hearing to the Vice President of Ntegrity, using the same address to which Mr. Kohler sent Ntegrity his notice of withdrawal of appearance.  The U.S. Postal Service returned the notice, marking the envelope “return to sender, forwarding order expired.”  Tr. 35.  Apparently, Ntegrity chose not to retain counsel to represent it in this proceeding.  Its failure to receive the notice of the hearing is the result of its own actions or omissions, that is, not restoring its forwarding order.  The Commission has fulfilled its statutory duty to attempt to provide Ntegrity with notice and an opportunity to be heard in this proceeding.  Ntegrity has received the process it is due and has voluntarily failed to proceed with this litigation.  I conclude, therefore, that Ntegrity’s due process rights have been fully protected. 

C.
Burden of Proof

With some exceptions not relevant here (66 Pa. C.S.A. §315), the burden of proof in a proceeding falls upon the party seeking affirmative relief from the Commission.  66 Pa. C.S.A. §332(a).  OTS seeks relief in this proceeding and, therefore, carries the burden of proof.  As discussed below, OTS has met its burden of proof.

The discussion of the Slamming Complaints and of the Chapter 64 violations is brief because the undisputed evidence in the record supports OTS’s Complaint allegations.

D.
The Slamming Complaints
Section 1501 of the Public Utility Code (“Code”), 66 Pa. C.S.A. §1501, provides in pertinent part that:

Every public utility shall furnish and maintain adequate, efficient, safe and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the commission.

The Commission’s Standards and Billing Practices for Residential Telephone Service are set forth at 52 Pa. Code §§64.1–64.213.  

The undisputed evidence in this record demonstrates that Ntegrity slammed 27 local telephone service customers by switching their local telephone service from Bell to Ntegrity without authorization.  Finding of Fact Nos. 9, 10, 13, and 16-44.  This constitutes a violation of the Commission’s standards and billing practices regulations for residential telephone service and a violation of Section 1501 of the Code.

E.
The Chapter 64 Violations


Section 64.153(b)(1) of the Commission’s Standards and Billing Practices for Residential Telephone Service, 52 Pa. Code §64.153(b)(1), requires a local exchange carrier, against whom an informal Complaint has been filed, to provide information and documents, requested by Commission staff as part of its review of the informal Complaint, within 30 days of the request.  It reads as follows:

(1)  Review techniques. Review shall be by appropriate means, including LEC written summaries, telephone calls, conferences, written statements, research, inquiry and investigation. Procedures shall be designed to insure a fair and reasonable opportunity to present pertinent evidence and to challenge evidence submitted by the other party to the dispute. Information and documents requested by Commission staff as part of the review process shall be provided by the LEC within 30 days of the request. 

(emphasis added).

This record demonstrates that Ntegrity failed to produce the requested information and documents within the required 30 days in response to BCS’s requests in connection with 73 informal Complaints alleging that Ntegrity has illegally slammed local telephone service customers of Bell.  Finding of Fact Nos. 45-46.  This constitutes a violation of 52 Pa. Code § 64.153(b)(1) and a violation of Section 1501 of the Code.

F.
Penalties


Section 3301(a), (b) of the Code, 66 Pa. C.S.A. (3301(a), (b), authorizes the Commission to impose a maximum civil penalty of $1,000.00 per day for violations of the code and the regulations and orders of the Commission.  Since Section 3301 states clearly that this is a maximum amount, presumably a penalty of $1,000.00 per day should be imposed only for the most egregious violations.  Section 3301 is silent regarding the factors the Commission should consider in determining what penalty should be imposed within the range of zero dollars to one thousand dollars per day.

1.
The OTS’s recommended penalty

The OTS seeks $400,550.00 in penalties.  For Counts 1-27, it recommends $339,250.00 in penalties imposed at the level of $250.00 per day for each day of the 1,357 days that elapsed between the time the local telephone service of the 27 customers identified in Counts 1-27 was improperly changed to Ntegrity and the time they were returned to their original service provider (1357 x $250.00 = $339,250.00).  For the Chapter 64 violations, the OTS recommends $61,300.00 in penalties imposed at the level of $50.00 per day for each of the 1,226 days beyond the 30 day limit which Ntegrity took to respond to BCS inquiries about the 125 slamming complaints filed in 1998 and 1999 (1226 x $50.00 = $61,300.00).  OTS Ex. 1, Schedules A and B (attached hereto as Appendices A and B) contain the computation of the days of violation for Counts 1-27 and for the Chapter 64 Counts.


2.
The Commission’s standards for penalties in slamming cases


In Joseph A. Rosi v. Bell Atlantic-Pennsylvania, Inc. and Sprint Communications Company, L.P., Docket No. C-00992409 (entered March 16, 2000) (Rosi), the Commission set forth the following standards in determining the amount of a civil penalty in slamming cases:

1. Whether the violation was intentional or negligent.  If the violation is intentional, the Commission should start with the presumption that the penalty will be in the range of $500.00 to $1,000.00 per day.  If the violation is negligent, the Commission should start with the presumption that the penalty will be in the range of zero dollars to $500.00 per day.  The precise penalty amount per day will be arrived at by applying the following additional standards, while recognizing that the Commission retains broad discretion in determining a total civil penalty amount that is reasonable on an individual case basis.

2.
Whether the regulated entity promptly and voluntarily took steps to return the customer to the appropriate carrier and credited the customer’s account.

3.
Whether the regulated entity initiated procedures to prevent future slamming.

4.
The number of customers affected and the duration of the violation.

5. Whether the penalty arises from a settlement or a litigated proceeding.

6.
The compliance history of the regulated entity which
committed the violation.

7.
Whether the regulated entity cooperated with the Commission.

8.
The amount necessary to deter future violations.

9.
Past Commission decisions in similar situations.

10.
Other relevant factors.

I will apply these standards to determine the appropriate penalties in this proceeding.

3.
Application of the Commission’s standards


a.
Whether the violation was intentional or negligent

It is not possible to determine if the slamming performed by telemarketers hired by Ntegrity was intentional because there is no evidence in the record that Ntegrity intended for the slamming to occur.

b.
Whether the regulated entity promptly and voluntarily took steps to return the customer to the appropriate carrier and credited the customer’s account
Ntegrity did not return the 27 slammed customers to their appropriate carrier promptly.  The slamming occurred for almost two years and a total of 1,357 days elapsed between the time of the slamming and the return to the original service provider.   Contributing to the delay in returning customers to their original service provider is the 1,226 days (beyond the 30 days already allowed) it took for Ntegrity to respond to BCS inquiries about the 125 total slamming complaints filed in 1998 and 1999.

c.
Whether the regulated entity initiated procedures to prevent future slamming
There is no record evidence that Ntegrity initiated procedures to prevent future slamming.  Anything to the contrary contained in Ntegrity’s answer or Ntegrity’s answer to OTS’s motion for partial summary judgment is given no weight because it is not the subject of testimony subject to cross-examination by OTS.

d.
The number of customers affected and the duration of the violation

Ntegrity slammed 27 local telephone customers.  About 125 informal Complaints were filed against Ntegrity alleging slamming during 1998 and 1999.  This represents 80% of all local telephone slamming complaints during that period.  For the 27 verified slammed customers, a total of 1,357 days elapsed between the time they were slammed and the time they were returned to their original service provider.  

e.
Whether the penalty arises from a settlement or a litigated proceeding
This proceeding has been litigated for more than two and one half years.  The parties attempted to settle the proceeding during that time, but did not reach a settlement.

f.
The compliance history of the regulated entity which committed the violation

The record does not indicate that Ntegrity previously violated any statute or Commission regulation.

g.
Whether the regulated entity cooperated with the Commission
Although OTS submitted a motion to compel responses to interrogatories at one point in the proceeding, I cannot conclude that Ntegrity did or did not cooperate with the Commission.  I do note, however, that it did not cooperate with the BCS’s request for information.

h.
The amount necessary to deter future violations
Ntegrity did not offer testimony or exhibits in the record of this proceeding so it is not possible to determine what amount of penalties will deter future violations by Ntegrity.  Also, it appears that Ntegrity is no longer providing telephone service subject to the Commission’s jurisdiction.   

i.
Past Commission decisions in similar situations
In Rosi, the Commission imposed a penalty of $250.00 per day for one incident of slamming lasting 64 days.  This resulted in a $16,000.00 civil penalty. 

j.
Other factors
OTS asserts that its office timekeeping records reflect that it expended over 400 hours prosecuting this complaint.  BCS expended far more time and energy.  Its personnel received and processed the informal Complaints.  They prepared direct testimony and organized exhibits and provided other assistance to OTS throughout the proceeding. 

Ntegrity’s answer contains what could be considered an attempt to mitigate the amount of the penalty.  The answer asserts that the slamming resulted from the unauthorized actions of third party telemarketers in violation of the expressed and repeated instructions of Ntegrity.  The answer also asserts that Ntegrity’s failure to provide the BCS-requested information within the required 30 days was caused by several factors, including a high volume of complaints; a confusing set of reporting requirements; and an understanding, based on conversations with a Commission staff member, that the 30-day deadline was relaxed.  As noted above in the recitation of the history of this proceeding, ALJ Cohen stated he would give no weight to these allegations because they were not the subject of testimony which was subject to cross-examination by OTS.  I agree.  There are no mitigating factors in this proceeding. 

4.
Conclusion

a.
The Slamming Complaints
In Rosi, the Commission stated that if the slamming violation is intentional, the penalty is presumed to be from $500.00 to $1,000.00 per day and if that the violation is negligent, the penalty is presumed to be from zero dollars to $500.00 per day.  

Here, it is not possible to determine if Ntegrity’s slamming violations were intentional or negligent.  OTS’s recommendation, therefore, of a penalty of $250.00 per day per slamming violation appears to be reasonable and is buttressed by the penalty of $250.00 per day which the Commission imposed in Rosi.  In addition, the slamming in question was remedied in a timely fashion.  


For Counts 1-27, I conclude that Ntegrity should be penalized $339,250.00, consisting of $250.00 per day for each day of the 1,357 days that elapsed between the time the local telephone service of the 27 customers identified in Counts 1-27 was improperly changed to Ntegrity and the time they were returned to their original service provider (1357 x $250.00 = $339,250.00).


b.
The Chapter 64 violations
For the Chapter 64 violations, the OTS recommends $61,300.00 in penalties imposed at the level of $50.00 per day for each of the 1,226 days beyond the 30 day limit which Ntegrity took to respond to BCS inquiries about the 125 slamming complaints filed in 1998 and 1999 (1226 x $50.00 = $61,300.00).  OTS Ex. 1, Schedules A and B (attached hereto as Appendices A and B) contain the computation of the days of violation for Counts 1-27 and for the Chapter 64 Counts.

I accept the OTS recommendation.  It is not possible to effectively regulate a jurisdictional utility if that utility does not respond to the Commission staff’s request for information.  In this case, because Ntegrity failed to provide information on a timely basis, the BCS was unable to adequately perform its review function regarding informal Complaints.  Part of a utility’s duty of providing reasonable service is the duty to cooperate with the Commission’s function to resolve customer/utility disputes.  This Commission function is central to its legislative mandate to regulate utilities.  In light of this, and in light of the number of times Ntegrity failed to produce timely information, a penalty of  $61,300.00 is reasonable.

c.
Ability to pay
Two separate counsel for Ntegrity filed an appearance, and each withdrew their appearance.  Ntegrity failed to represent itself at hearing and has not responded to OTS’s motion.  It appears that Ntegrity no longer operates in Pennsylvania.  Finding of Fact No. 47.

While it might be questionable whether Ntegrity will be able to pay $400,550.00 in penalties, its ability to pay is not relevant to the amount of the penalty which Ntegrity should be ordered to pay.

V.
Conclusions of Law


1.
The Commission has jurisdiction over the parties to and the subject matter of this proceeding.  66 Pa. C.S.A. 701.



2.
Ntegrity’s due process rights have been fully protected in this proceeding.  Schneider v. Pa. P.U.C., 479 A.2d 10 (Pa. Cmwlth. 1984).



3.
OTS has the burden of proof in this proceeding.  66 Pa. C.S.A. 332(a).

4.
Ntegrity changed the local telephone service of 27 local telephone service customers without authorization, a practice known as slamming, in violation of the Commission’s regulations and the Public Utility Code.  52 Pa. Code §§64.1-64.213; 66 Pa. C.S.A. 1501.



5.
Ntegrity failed to provide information and documents, requested by Commission staff as part of its review of 63 informal Complaints regarding slamming within 30 days of the request in violation of 52 Pa. Code §64.153(b)(1).



6.
A penalty of $400,550.00 for the violations committed by Ntegrity is reasonable.  66 Pa. C.S.A. §3301.

ORDER


1.
That the Motion for Directed Verdict of the Office of Trial Staff is granted.



2.
That Ntegrity Telecontent Services, Inc. shall pay a civil penalty of $400,550.00 by certified check or money order, within twenty (20) days of the date of entry of this Opinion and Order to:




Pennsylvania Public Utility Commission




P.O. Box 3265




Harrisburg, PA 17105-3265



3.
That Ntegrity Telecontent Services, Inc. cease and desist from further violations of the Public Utility Code.

Date:  November 7, 2002














LARRY GESOFF







Administrative Law Judge

�	BCS reviewed 125 informal slamming complaints and filed Counts 1-27 because 27 of the 125 customers the BCS contacted (all within the territory of Bell Telephone Company of Pennsylvania (Bell), now Verizon Pennsylvania Inc.) agreed to testify at a Commission hearing.  





�	The OTS revised the number of counts from 80 to 73. OTS Witness Hartman explained that further updating resulted in a reduction of the final number of counts from 107 to 100. Tr. 53-54; OTS Ex. 1, Schedule B, page 2 of 2 (which shows blank lines for the withdrawn seven counts, nos. 92, 93, 95, 96, 100, 103 & 107), is attached to the OTS motion for directed verdict as Attachment A.





�	Reduced to 52 informal slamming complaints.  See footnote 2. 


�	The scheduled initial hearing was converted to a Prehearing conference at the request of counsel for OTS.  


�	Ms. Hartman’s Statement includes OTS Exhibit No. 1, Schedules A and B, which was admitted into the record.    


�	At the hearing, Ms. Hartman testified that after January 1, 2000, Ntegrity stopped providing telephone service in Pennsylvania.  Tr.  74.   


�	These Counts are summarized in the chart attached hereto as Appendix A and incorporated herein.  Appendix A is OTS Ex. 1, Schedule A. Appendix A includes the name of the customer, the date of BCS contact with Ntegrity, the date of Ntegrity’s response and the number of days for which each individual customer was slammed.	 


�	Schneider v. Pa. P.U.C., 479 A.2d 10 (Pa. Cmwlth. 1984). 





� 	Id.
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