BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Beverly Layne




:







:


v.




:
F-00820471







:

Philadelphia Gas Works


:

INITIAL DECISION

Before

KY VAN NGUYEN

Administrative Law Judge

HISTORY OF THE PROCEEDINGS



On February 21, 2001, Beverly Layne (the Complainant) filed a complaint with the Pennsylvania Public Utility Commission (the Commission) against Philadelphia Gas Works (the Respondent).  In the complaint, the Complainant alleged that she received a large bill ($863.84) in error in 1997, that she tried to correct the error, but that this amount was still on her account.  She asked that the Respondent remove this bill from her account and that it make a formal apology to her for her inconvenience she had encountered for the past five years.



On March 29, 2002, the Respondent filed an answer to the complaint, averring, among other things, that it did not transfer a tenant’s final bill to her account and that the Philadelphia Gas Commission had decided this dispute in its favor.  



On July 30, 2002, at 10:00 a.m., a hearing on the complaint was held.  The Complainant proceeded unrepresented.  The Respondent was represented by Laureto Farinas, Esquire.

FINDINGS OF FACT



1.
The Complainant is a residential customer of the Respondent’s and takes service at 1331 East Weaver Street, 2nd Floor, Philadelphia, Pennsylvania.  Previously, she lived at 2152 74th Avenue, 2nd Floor, Philadelphia (N.T. 3-5, 69; PGW Exhibit 1).



2.
The Complainant’s account at 2152 74th Avenue was finalized on March 2, 1991 and transferred to her account at 1331 East Weaver Street.  She got a credit of $199.74.  Her service at 1331 East Weaver Street was established on February 27, 1991.  As of January 17, 1997, the final bill for the 1331 East Weaver Street service was $984.34 (N.T. 69-72; PGW Exhibit 1).



3.
Under the old system, when a customer moves from property to property, the account number of that customer changes.  Under the new system, the account number follows a customer (N.T. 78, 79).



4.
The Complainant first got an account number (012/06/7790/58) when she lived at 2152 74th Avenue.  She then got a second account number (016/03/6200/75) when she moved to 1331 East Weaver Street.  Finally, she got a third account (4119010930) under the new system (N.T. 77-80, 82; PGW Exhibits 1 and 2).



5.
The Complainant is an active CRP customer.  CRP is the Respondent’s Customer Responsibility Program which requires the Complainant to pay a certain amount of her monthly bill based on her income.  The balance of the bill is frozen and eventually forgiven as long as she complies with her CRP agreement.  The CRP agreement is considered broken if the Complainant misses two full CRP payments (N.T. 83-86; C-5).

DISCUSSION


Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a preponderance of the evidence.  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of the record as a whole.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).



Under these principles and in a case like this, the Complainant has the burden of proving by a preponderance of the evidence that the Respondent’s billing is incorrect and 

that the Respondent has acted unreasonably when it submitted her bill to her landlord without her authorization (N.T. 11).

The Hearing Examiner’s Recommended Decision to the Philadelphia Gas Commission



The Complainant complained that the Respondent had transferred to her account the unpaid bill of $863.48 of a former tenant, Glen Morrow, at the property (N.T. 8, 9, 24, 26, 35, 36, 38, 42, 43, 51, 52, 55) and that it had violated her right by submitting her bill to her landlord for payment without her authorization.



Findings of Fact No. 6 of the Hearing Examiner’s Recommended Decision indicates that Mr. Morrow’s account was finalized on July 15, 1996 and that the outstanding balance remains on his account and unpaid.  There had been no transfer of any amounts to the Complainant’s account since 1996, other than her own unpaid balance as of January 17, 1997.  Findings of Fact No. 10 indicates that the Respondent did not send the Complainant any bills for service from January 17 to March 22, 1997 and that it instead billed her landlord John Gerhard who paid the bills.  Because of this error, the Respondent did not seek to hold the Complainant responsible for any gas bills for that two month period (C-5).



The Respondent argued that the matter complained of was decided by the Philadelphia Gas Commission as of December 28, 1998, that the Complainant did not appeal this decision, and that the matter was completely resolved before the Pennsylvania Public Utility Commission taking jurisdiction over the Respondent on July 1, 2000.  The Commission should not disturb or even hear the matter (N.T. 112, 113).



Overall, I agree with the Respondent.  Whatever the Respondent did or failed to do was done and finished.  About two years had passed between the time the Philadelphia Gas Commission issued its decision (December 28, 1998) and the time the Respondent came under the Commission’s jurisdiction on July 1, 2000.  The dust had long settled since the Complainant failed to seek judicial review of the Philadelphia Gas Commission’s decision.  The Philadelphia Gas Commission’s decision became res judicata upon expiration of appeal and this Commission could not breach the principle of res judicata to allow the Complainant a second chance to relitigate the unpaid bill.

The Statute of Limitations and a CRP Agreement


The Complainant also complained that the balance amount has been incorrect despite her monthly CRP payments as they reflect in her payment history.



There is no evidence of the record which would indicate the balance amount is incorrect.  The balance is still high because her CRP agreement requires her to pay only a small amount according to her income and freezes the remainder until she is no longer a Respondent customer.  The remainder accumulates over time and the accumulation can become very high.



The record of this case shows that the Complainant’s service charges as far back as between February 27, 1991 and January 17, 1997 were added to her account ($984.34) and that the Respondent’s letter dated June 13, 2002 was the first letter in her payment history which forgave her 20% of her pre-CRP gas bill arrearage (PGW Exhibits 1 and 2; C-13).



Section 3314 of the Public Utility Code, 66 Pa. C.S. §3314, provides:

   (a)  General rule.—No action for the recovery of any penalties or forfeitures incurred under the provisions of this part, and no prosecutions on account of any matter or thing mentioned in this part, shall be maintained unless brought within three years from the date at which the liability therefor arose, except as otherwise provided in this part.



The provisions above provide a general limitation period of three years for any action under the Code, except as otherwise provided.  For computing the expiration of the three year (or 1,095-day) statute of limitations period, the statute runs on the last day of the disputed billing period, excluding from it the period (from the date of filing to the date of disposing the informal complaint) a complainant pursued the complainant’s informal complaint.  Duquesne Light Co. v. PUC, 611 A.2d 370 (Pa. Commonwealth Ct. 1992).



The Complainant was converted from the Respondent’s EAP (Energy Assurance Program) customer to its CRP customer in February 1994, her outstanding arrearage at the time being $612.39 (C-5, Findings of Fact Nos. 2 and 3 of the Hearing Examiner’s Recommended Decision).  According to the letter of forgiveness above (C-13), the Complainant was absolved $122.46 from the pre-CRP gas bill arrearage ($612.39 x 20%).



Under the three-year statute of limitations above, when computing the service charges on June 13, 2002, the Respondent should have erased all the service charges incurred by the Complainant before June 13, 1999.  These charges are still part of, and should be excluded from, her outstanding balance.

CONCLUSIONS OF LAW



The Commission has jurisdiction over the parties and the subject matter of this dispute.

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the complaint of Beverly Layne against Philadelphia Gas Works at Docket No. F-00820471 is sustained, in part.



2.
That the Complainant’s service charges, which existed on June 13, 1999, shall be excluded from her outstanding balance.

DATE:     November 14, 2002


_______________________________________







KY VAN NGUYEN







Administrative Law Judge

� 	Section 332(a) of the Public Utility Code provides:





“(a)  Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.”
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