BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

William Danford Byrd


:







:


v.




:

Docket No. C‑20026860







:

The Peoples Natural Gas Company,
:

d/b/a Dominion Peoples


:

INITIAL DECISION FROM THE BENCH

Before

John H. Corbett, Jr.

Administrative Law Judge

History of the Proceeding


This decision dismisses a complaint that William Danford Byrd (“Complainant”) filed with this Commission on February 7, 2002.  In his complaint, Byrd alleges the failure of The Peoples Natural Gas Company, d/b/a Dominion Peoples (“Respondent” or “Peoples”) to follow his instructions to terminate his natural gas service caused him to incur unnecessary bills.  He seeks an adjustment of his bills and a reasonable payment plan.  The Respondent answered the complaint on March 13, 2002.

A telephonic hearing was held on August 20, 2002 before Administrative Law Judge (“ALJ”) Fred R. Nene.  The Complainant’s father, Clifford Byrd, appeared for the Complainant, who was undergoing medical treatment.  Because Peoples had estimated all bills for this account, including the final one, ALJ Nene continued the hearing in order to allow Peoples an opportunity to discover the identity of the new owner of the subject premises and to obtain a final meter reading (N.T. 4‑5).  On September 24, 2002, I was appointed to preside over this case in place of ALJ Nene.

A further telephonic hearing was held on November 14, 2002.  Neither the Complainant nor his father appeared.  I unsuccessfully attempted to call the Complainant at the telephone number listed on the complaint and the hearing notice, but only received a response from a telephone answering machine.  I left a message for the Complainant or his father to return the call within fifteen minutes.  I then recessed the hearing.

Upon resumption of the hearing, neither the Complainant nor his father called or appeared.  Horace P. Payne, Jr., Esq., representing the Respondent, moved to dismiss the complaint for lack of prosecution.  No exhibits were offered.  No briefs were filed.  The record closed upon conclusion of the hearing.  This decision memorializes my ruling at the hearing granting the motion to dismiss the complaint. 

Discussion



Administrative agencies, such as the Commission, are required to provide due process to the parties appearing before them.
  This due process requirement is satisfied, however, when the parties are accorded notice and the opportunity to appear and be heard.

Notice of the further telephonic hearing in this case was sent to the Complainant on September 24, 2002 by regular first-class mail to the address stated on the complaint.  This piece of mail was never returned to the sender, the scheduling staff for the Office of Administrative Law Judge in Harrisburg.  Accordingly, one must presume this mail, which was sent in the ordinary course of business, was received by the addressee.



The Complainant did not appear for the scheduled hearing and did not respond to a telephone call to the number listed on the hearing notice at the time of the hearing.  The Complainant never notified the presiding ALJ of another telephone number where he could be contacted for the hearing.  Neither the ALJ nor the Respondent possessed any additional information about how to contact the Complainant for the hearing.  Under these circumstances, it appears the Complainant had ample opportunity to appear and be heard in this proceeding, but voluntarily chose not to do so.  Therefore, the due process rights of the Complainant have been fully protected.



A participant, who fails to appear for a scheduled hearing after receiving notice, is deemed to have waived the opportunity to participate in that hearing. That person cannot reopen thereafter any matter accomplished there.  Furthermore, the failure to appear and participate in the hearing is deemed to be inimical to the public interest, warranting dismissal of the complaint. 



Further, the Public Utility Code, 66 Pa. C.S. §332(a), places the burden of proof upon the proponent of any request for relief.  As the party bringing this complaint, the Complainant bears the burden of proving by a preponderance of the evidence that he is entitled to relief.  By failing to appear and present any evidence in support of his complaint, the Complainant has failed to meet this burden.  Under these circumstances, the complaint must be dismissed with prejudice.

Conclusions of Law
1. The Commission has jurisdiction over the subject matter and the parties to this proceeding.

2. The due process rights of the Complainant have been fully protected.

3. By failing to appear and be heard on this complaint, the Complainant has failed to meet his burden of proving that he is entitled to the relief he seeks.

ORDER


THEREFORE,



IT IS ORDERED:



That the complaint of William Danford Byrd v. The Peoples Natural Gas Company, d/b/a Dominion Peoples, docketed with the Pennsylvania Public Utility Commission at No. C‑20026860, is hereby dismissed with prejudice.

Dated:  November 14, 2002
















JOHN H. CORBETT, JR.








Administrative Law Judge
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