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OPINION AND ORDER

BY THE COMMISSION:  



Before this Commission for consideration and disposition is the Petition for Declaration that Remedies Are Not Due For Statistically Invalid Metrics And For Modification of Those Metrics (Second Petition) filed by Verizon Pennsylvania Inc. (Verizon PA) on August 27, 2002. 

Background


On March 10, 1999, NEXTLINK Pennsylvania, Inc. (NEXTLINK), RCN Telecom Services of Pennsylvania, Inc. (RCN), Hyperion Telecommunications, Inc. (Hyperion), ATX Telecommunications Services, Ltd. (ATX), Focal Communications Corporation of Pennsylvania (Focal), CTSI, Inc. (CTSI), MCI WorldCom, Inc. (MCIW), e.Spire Communications (e.Spire), and AT&T filed the Joint Petition which initiated this proceeding.  The March  10, 1999 Joint Petition requested that an on-the-record proceeding be commenced to address, inter alia, the following:  (1) Operations Support Systems (OSS) Testing and (2) Performance Measures, Standards, and Remedies.  

By Opinion and Order entered on April 30, 1999, we granted limited relief, directing that issues relative to performance measures, standards, and remedies
 be resolved on the record before a presiding Administrative Law Judge (ALJ).  After evidentiary proceedings, the Recommended Decision of ALJs Louis G. Cocheres and Larry Gesoff was issued August 12, 1999.  Subsequent to consideration of Exceptions and Replies, we entered our Performance Metrics Order (PMO I) on December 31, 1999.  In compliance with the PMO I Order, Verizon PA filed Revised Carrier-to-Carrier (C2C) Guidelines on January 31, 2000, to become effective on February l, 2000 (Pennsylvania C2C Guidelines).
In August 2001, as a result of our April 11, 2001 Order, in Docket No. M‑00001353, (known as our Functional Structural Separations Order), an on-the-record proceeding addressing the Pennsylvania C2C Guidelines was commenced (PMO II proceeding).
  The Recommended Decision of presiding ALJ Michael C. Schnierle was issued on October 2, 2001.  Exceptions were filed.  In May 2002, several of the Parties to that proceeding filed a Consensus PAP and requested the Commission to adopt it in lieu of any of the PAP proposals in the record.  This Commission entered a Tentative PMO II Order on June 24, 2002, proposing to revise the PA metrics and to adopt the Consensus PAP, subject to certain modifications.  Comments and Reply Comments were filed to the Tentative PMO II Order.  

On March 20, 2002, Verizon PA filed a Petition for Declaration that Remedies are not due for Statistically Invalid Metrics and for Modification of those Metrics.  In that Petition, Verizon PA urged the Commission to modify several metrics, which it maintained were statistically invalid, and to exclude them from the PA PAP.  In a June 27, 2002 Order, the Commission granted, in part, and denied, in part, Verizon’s Petition.

At a November 21, 2002 Public Meeting, the Commission adopted a Final PMO II Order.  Verizon PA will have thirty days after entry of the Final PMO II Order, to file compliance documents for the revised metrics and remedies.  In our recently adopted Final PMO II Order, we concluded that the May 2002 NY Carrier-to-Carrier Guidelines should serve as the model for the new PA Carrier-to-Carrier Guidelines.  We directed that the new PA Carrier-to-Carrier Guidelines become effective within ninety days of entry of the Final PMO II Order.  In addition, we adopted the Consensus Performance Assurance Plan (PAP), which resulted from a settlement among several parties to that proceeding.  The Consensus PAP is significantly similar to the NY and Massachusetts PAPs.  



As noted above, Verizon PA filed its Second Petition on August 27, 2002.  In its Second Petition, Verizon PA urges the Commission to modify several metrics, which it purports are statistically invalid, and to exclude them from the PAP.  Verizon PA maintains that these metrics are statistically deficient and constitute an unlawful penalty to Verizon PA.  Further, Verizon PA asserts that beginning with the July 2002 data month reported in September 2002, it will credit amounts payable to CLECs, subject to reversal, pending Commission action in this proceeding.  (Second Petition, p. 2).

Discussion

A. Introduction

Verizon PA requests that the Commission declare that the following metrics are statistically invalid and do not accurately measure its performance and consequently constitute an unlawful penalty to Verizon PA: MR-2-05; PR-7-01; PO‑1‑05; MR-2-02; MR-2-03; PR-1-02; PR-1-09; and PR-2-09.  Specifically, Verizon PA requests that the Commission declare that remedy payments for metrics MR-2-05, PR‑7‑01, PR-1-02, UNE Specials, PR-1-09, and PR-2-09 are excluded from the PA PAP.  In addition, Verizon PA requests that the Commission modify metrics PO-1-05, MR‑2‑02, and MR-2-03.  We note that the description and definitions of the metrics referenced in Verizon PA’s Second Petition are contained in the current version of the PA Carrier-to-Carrier Guidelines.  

No party opposed or objected to Verizon PA’s request.  We shall address the metrics seriatim.

B.
Allocation of Bill Credits

In its Second Petition, Verizon PA purports to exercise the opportunity to seek Commission declaration that certain metrics in question are statistically invalid and that it is relieved of its obligation to pay self- executing remedies to CLECs for missed performance for such metrics.  Verizon PA states that if the Commission resolves this matter in its favor, it will reverse credits amounts for payments to CLECs for the metrics referenced herein beginning with July 2002 performance data.  

Disposition

Specifically, Ordering Paragraph 7 of our PMO I Order states:

That Bell Atlantic-Pennsylvania, Inc., shall not be required to make payment for an alleged force majeure or exogenous event or for a statistically invalid measurement
 under the self-executing remedies provisions established herein, but Bell Atlantic-Pennsylvania, Inc., must notify this Commission of its intention to withhold payment under such circumstance within five (5) days after the alleged force majeure or exogenous event or statistically-invalid measurement.  Bell Atlantic-Pennsylvania, Inc., must thereupon escrow
 the contested funds.  The affected competitive local exchange carrier(s) may request resolution through the Abbreviated Dispute Resolution Process, consistent with this Opinion and Order.  

(PMO I Order, p. ).



In accordance with the foregoing Ordering Paragraph, Verizon PA should provide notice within five days of the commencement of the performance period that it seeks to exclude remedies payments.  Although the instant Second Petition was filed on August 27, 2002, Verizon PA purports to reverse bill credits for the subject metrics based on July 2002 performance data.  In our view, this is contrary to the intent of Ordering Paragraph 7 recited above.  Consistent with our interpretation of this Ordering Paragraph, we find that Verizon PA may reverse bill credits issued for missed performance for the metrics, where appropriate as discussed infra, commencing with September 2002 performance data until the entry of this Opinion and Order.  After such time, and until the final implementation of the new PA Guidelines and new PA PAP, Verizon is exempt from paying remedies for those metrics which we conclude are deleted from the current PA Guidelines and the current PA PAP.  

C.
Metric MR-2-05 – Percentage Customer Premise Equipment (CPE)/Tested OK (TOK)/Found OK (FOK) Trouble Report Rate

According to Verizon PA, metric MR-2-05 measures the percentage of trouble tickets where the disposition of the trouble ticket is CPE/TOK/FOK and has a performance standard with its retail.  (Second Petition, p. 4).  This submetric, Verizon PA maintains, measures trouble not found in the Verizon PA network.  In support of its request, Verizon PA points out that (1) CLECs own behavior and practices in submitting unnecessary trouble reports accounts for the difference in performance results; (2) the same tools utilized by Verizon PA’s retail repair group to resolve trouble reports are available to CLECs for UNE Platforms; (3) if a performance issue existed with respect to a trouble ticket closed as CPE/TOK/FOK,the initiation of a subsequent trouble ticket would be necessary; and (4) reports for metrics for the period between January and May 2002 indicate that 73% of the trouble tickets were unnecessary.  (Second Petition, pp. 4‑5).  Verizon PA notes that this metric has no standard in New York and is not part of the NY PAP.  Verizon urges the Commission to remove the standard from the PA PAP and retain the submetric in the PA Carrier-to-Carrier Guidelines for diagnostic and analytical purposes only. 

Disposition



A review of the May 2002 NY Carrier-to-Carrier Guidelines indicates that, as represented by Verizon PA, this submetric has no standard.  Inasmuch as we recently revised the PA Guidelines using the May 2002 NY Guidelines as a model, Verizon PA’s request that this submetric remain as a diagnostic submetric is granted.  Verizon PA may reverse bill credits consistent with our discussion supra, effective with the September 2002 performance data.

D.
Metric PR-7-01 Percentage Orders with Jeopardy Status

The PR‑7‑01 metric measures the percent of Enhanced Extended Loop (EEL) orders completed or canceled identified with a jeopardy condition.  Under the current PA Guidelines, the performance standard for this metric is 95% in accordance with the schedule provided in the metric (if jeopardy is due to lack of Verizon PA facilities, notice should be given within forty eight hours and if the jeopardy is due to any other reason, notice should be given within twenty four hours).  Verizon maintains that under the current PA Guidelines what is being measured and reported is the percentage of EEL Orders with a jeopardy status, not if the jeopardy notice was actually issued to the CLEC on time.  Verizon argues that this metric should be removed from the PA PAP.  (Second Petition, pp. 5-6).  

Disposition

As noted by Verizon PA in its Second Petition, metric PR-7-01 was initially deleted from the November 2001 NY Guidelines.  We further note that this metric is not contained in the May 2002 NY Guidelines.  Since the new PA Guidelines will be modeled after the May 2002 NY Guidelines, we find that this issue of whether to delete this metric from the PA PAP is moot.  Finding it otherwise reasonable, and since no Party has opposed Verizon PA’s request, we conclude that Verizon PA may reverse bill credits consistent with our discussion herein, effective with September 2002 performance data.

E. PO-1-05 Average Response Time – Telephone Number Availability & Reservation
Metric PO-1-05 measures the response time, in seconds, that elapses from issuance of a query request for telephone number availability and reservation to receipt of a response.  For CLECs, this performance is measured through the access platform.  For Verizon PA, this performance is measured directly to and from the Operations Support Systems (OSS).  Verizon PA argues that the metric is statistically invalid because the comparison is inappropriate.  According to Verizon PA, for wholesale transactions, a telephone number availability and reservation query is automatically combined with an address validation query and that for retail transactions, address validation is a separate function.  Noting that the NY Guidelines and NY PAP require that the comparison of the OSS response time for the wholesale transaction under the metrics should be made with the OSS response time for retail transactions, Verizon urges the Commission to make the same modification to this metric in Pennsylvania.  (Second Petition, pp. 6-7).

Disposition

Verizon PA’s request to modify this metric is moot in light of our recent adoption of new PA Guidelines modeled after the May 2002 NY Guidelines.  No Party objected to Verizon’s request to reverse bill credits.  As such, and finding it otherwise reasonable, we conclude that Verizon PA may reverse bill credits consistent with our discussion herein, i.e., effective with September 2002 performance data.  

F. MR-2-02 Network Trouble Report Rate – Loop

MR-2-03 Network Trouble Report Rate – Central Office



We shall address metrics MR-2-02 and MR-2-03 in tandem.  MR‑2‑02 measures Network Trouble Report Rate – Loop and MR-2-03 measures Network Trouble Report Rate – Central Office.  These metrics are measured over a variety of products.  Specifically, Verizon PA requests that MR-2-02, UNE 2 Wire Digital, MR-2-02, UNE 2 Wire xDSL Loops, MR-2-03, UNE 2 Wire Digital, and MR-2-03, UNE 2 Wire xDSL Loops, be modified because these metrics use inappropriate retail comparisons.  MR‑2‑02, UNE 2 Wire Digital Services, and MR-2-03, UNE 2 Wire Digital Services, use Verizon PA performance for Retail 2 Wire Digital Services as the retail comparison.  This is an inappropriate comparison, according to Verizon PA, because of the composi​tion of the UNE 2 Wire Digital Loops, which results in the majority of the maintenance being performed in the outside loop.  



With respect to MR-2-02 and MR-2-03, UNE 2 Wire xDSL Loops, Verizon PA takes a similar position.  Verizon PA offers two primary reasons to support its request: (1) the report for line sharing tends to be lower than for all other retail and UNE products because the true report for Line Share circuits captures only troubles that affect the data portion of the circuit; (2) due to the additional wiring and equipment in the central office, there can be a greater incidence of central office troubles for line sharing circuits.  Verizon PA notes that in the November 2001 NY Guidelines the performance standards for both MR-2-02 and MR-2-03 have been changed to Verizon Retail POTS-Total (All).  Verizon requests that the same modifications be made in PA.  (Second Petition, pp.  6-7).

Disposition



In light of the Commission’s recent adoption of the May 2002 NY Guidelines as the model for the new PA Guidelines, we conclude that Verizon PA’s request to modify these metrics at this juncture to reflect the modifications made in the November 2001 NY Guidelines is moot.  However, since no Party filed any objections to Verizon PA’s request to exclude these metrics from payment under the current PA PAP, we conclude that metrics MR-2-02 and MR-2-03, as they exist in the current PA Guidelines, shall be reported for diagnostics purposes only from September 2002, until final implementation to the new PA Guidelines.  Verizon PA may reverse bill credits consistent with this Opinion and Order, i.e., effective with September 2002 performance data. 

G. PR-1-02-3200 Average Interval Offered – Total Dispatch  

This submetric measures the average number of business days between order application date and the committed due date (appointment date) for dispatched UNE special services orders.  Verizon PA maintains that the standard for this submetric should be deleted and the submetric retained solely for diagnostic analysis.  In support of its request, Verizon PA argues that the wholesale-to-retail comparison is flawed because retail compare which consist primarily of special service orders for DSI products are far less complex than wholesale UNE special service orders which consist primarily of DS1 and DS3 levels products.  The performance on intervals for these metrics, Verizon PA points out, are addressed in other metrics.  For this reason, according to Verizon PA, the submetric is not reported for Total Specials products in the NY Guidelines or included in the NY PAP.  The Commission is urged to adopt the same approach as NY PSC for this submetric.  (Second Petition, p. 9).

Disposition



In view of our ruling to implement new PA Guidelines, which are modeled after the NY Guidelines, we conclude that Verizon PA’s request to exclude this metric from reporting is moot.  We note that no objection or opposition was filed to Verizon PA’s request to exclude this submetric from PA PAP.  Finding it otherwise reasonable, and since there is no opposition to Verizon PA’s request, Verizon PA may reverse bill credits for this submetric, consistent with our directive herein, i.e., effective with September 2002 performance data.

H. PR-1-09 Average Interval Offered - Total

Metric PR-1-09 measures the average number of business days between order application date and the committed due date (appointment date) for EEL.  Verizon argues that this metric should be excluded from the PA PAP because the comparison of the retail and the wholesale functionality is unequal and flawed.  Specifically, Verizon PA maintains that there is not an analogous product on the retail side to compare the wholesale EEL product which carries between a 13 and 18 day provisioning interval, an interval which Verizon PA purports it is generally achieving.  For these reasons, Verizon PA takes the position that the metric should be excluded from the PA PAP.  (Second Petition, pp. 9-10).

Disposition



As previously noted, we find that Verizon PA’s request to adopt the NY Guidelines treatment for this metric is moot in light of our recent adoption of the May 2002 NY Guidelines.  Finding it otherwise reasonable, and since there is no objection or opposition to Verizon PA’s request to reverse bill credits, we conclude that Verizon PA may reverse bill credits for this metric consistent with our discussion in this Opinion and Order, i.e., effective with September 2002 performance data. 

I. PR-2-09 Average Interval Completed – Total

Metric PR-2-09 measures the average number of business days between order application and completion date for EEL orders.  Because the interval offered metric, PR-1-09 contains a flawed comparison, Verizon PA maintains, the interval completed metric PR-2-09 for EEL orders is likewise unequal.  Verizon PA requests that this metric be excluded from the PA PAP and retained for diagnostic purposes.  (Second Petition, pp. 10-11).

Disposition

We note that this metric is no longer contained in the NY Guidelines or the NY PAP.  Accordingly, Verizon PA’s request to exclude is moot in light of our recent ruling to adopt the May 2002 NY Guidelines as the model for new PA Guidelines.  However, no Party objected to Verizon’s request to reverse bill credits for this metric.  Accordingly, finding it otherwise reasonable, we conclude that Verizon may reverse bill credits for this metric, consistent with our discussion in this Opinion and Order, i.e., effective with September 2002 performance data.

Conclusion


Based on the foregoing reasons, we grant, in part, and deny, in part, Verizon’s request.  Finding no objections to Verizon PA’s Second Petition, we find that Verizon PA is authorized to reverse bill credits for payments made to CLECs for Metrics MR‑2‑05, PR-7-01, PO-1-05, MR-2-02, MR-2-03, PR-1-02-3200, PR-1-09, effective with September 2002 performance data; THEREFORE,



IT IS ORDERED:



1.
That the Second Petition of Verizon Pennsylvania Inc. for Declaration That Remedies Are Not Due For Statistically Invalid Metrics and for Modification of Metrics is granted, in part, and denied, in part, consistent with this Opinion and Order.


2.
That Verizon Pennsylvania, Inc. may stop paying remedies for Metrics MR-2-05, PR-7-01, PO-1-05, MR-2-02, MR-2-03, PR-1-02-3200, PR-1-09, PR‑2‑09, effective for September 2002 performance data.

BY THE COMMISSION,






James J. McNulty







Secretary

(SEAL)

ORDER ADOPTED:  December 5, 2002

ORDER ENTERED:  December 5, 2002

�	“Measures and standards” or metrics, which are contained in the Carrier-to-Carrier (C2C hereafter) Guidelines, are quantified measurements, with articulated parity or benchmark standards, that compare the quality and timeliness of the service Verizon PA provides to its retail customers and affiliates with the service it provides to the CLECs.  Only certain aspects of Verizon PA’s performance are measured by metrics.  Thus, not all lapses of service can be measured using metrics.  Further, not all lapses in the quality of service are perceptible to the CLECs’ end-user customers.  Additionally, the interpretations of the metrics measurements are based upon accepted statistical concepts that clearly recognize that some of the time, calculations will indicate that service which is below an articulated standard meets or exceeds that articulated standard and vice versa.  The remedies payments, which are specified in a Performance Assurance Plan (PAP), are designed to serve as an incentive to Verizon PA to provide CLECs with the quality of service that is comparable to the quality of service that it provides to its retail customers or its affiliates.


�	Docket No. M�00011468. 


� 	In our PMO I Order, we determined that a sample size of less than ten constitutes a statistically invalid measurement.  Consistent with our June 27, 2002 Order in this proceeding, we are mindful that a statistically invalid measurement may also include a metric that does not meaningful capture performance.


� 	The Functional Structural Separations Order changed the escrow process to a bill credits process. (footnote added).  
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