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     :
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     :

PPL Electric Utilities Corporation

     :

INITIAL DECISION
Before

DEBRA PAIST

Administrative Law Judge

HISTORY OF THE PROCEEDINGS


On May 29, 2002, James Kraftician appealed an April 10, 2002 decision of the Bureau of Consumer Services (Bureau) of the Pennsylvania Public Utility Commission (Commission) by filing a formal complaint which alleged that, contrary to the Bureau's decision, PPL Electric Utilities Corporation (PPL) was not entitled to collect a $400.00 security deposit from him.



On June 28, 2002, PPL filed an answer which alleged that, consistent with Commission guidelines, Mr. Kraftician had been asked to pay a $400.00 security deposit because he had accumulated an overdue balance of $592.93 by not making regular monthly payments to PPL.  Additionally, PPL alleged that it had offered to let Mr. Kraftician pay the deposit in installments.



On August 9, 2002, the parties were notified that a telephonic hearing would be held before me on September 17, 2002.  Also on August 9, 2002, I sent the parties a prehearing order which explained hearing procedures and specified some types of information which the parties should be prepared to discuss at the September 17 hearing.



On September 17, 2002, a telephonic hearing was conducted before me pursuant to the Commission regulation at 52 Pa. Code §56.174.  Mr. Kraftician represented himself at the September 17 hearing and testified in his own behalf.  PPL was represented at the September 17 hearing by a lawyer
 and witness Cynthia Rindock, a PPL customer service representative, who testified in PPL's behalf and sponsored four exhibits, copies of which were sent to Mr. Kraftician and me.  All four exhibits were admitted into evidence.



PPL submitted a memorandum of law, and I issued an October 4, 2002 order which gave Mr. Kraftician an opportunity to respond in writing to PPL's memorandum by October 25, 2002.  Mr. Kraftician did not submit a written response but chose, instead, to rely on his hearing testimony.

FINDINGS OF FACT


1.
Complainant is James Arthur Kraftician who resides at 1128 Tweed Avenue, Allentown, PA 18103 and receives residential electric heating service from PPL Electric Utilities Corporation (PPL Exhibit 1).  Mr. Kraftician's house is all electric.



2.
Mr. Kraftician has been a PPL customer for about 32 years.



3.
Mr. Kraftician has missed some PPL payments due to his having been laid off from his job at the United States Post Office from September 13, 2001 to March 22, 2002.



4.
Mr. Kraftician has missed some PPL payments due to his having to pay for medications for his 23-year-old son who has been diagnosed as paranoid and has suffered nervous breakdowns which have caused him to be unable to work.



5.
Mr. Kraftician's wife lost her job in 1990 and has not been employed since then.



6.
Mr. Kraftician has recently been able to obtain $300.00 monthly in public assistance and $644.00 monthly in supplemental security income for his son.



7.
As of September 17, 2002, PPL's records showed that Mr. Kraftician owed PPL $5.93 for electric service and $403.00 as a security deposit (PPL Exhibit 1).



8.
Mr. Kraftician pays his PPL bills through the PPL budget plan.  Mr. Kraftician's monthly PPL budget amount was $140.00 as of September 17, 2002.



9.
Mr. Kraftician's budget bill amount was $199.00 monthly for the PPL bill payments due February 14, 2001 and March 19, 2001 (PPL Exhibit 1).



10.
Between January 11, 2001 and April 2, 2001, Mr. Kraftician did not send a payment to PPL (PPL Exhibit 1).



11.
Mr. Kraftician paid PPL $150.00 on October 20, 2000; $500.00 on December 6, 2001; $200.00 on January 10, 2001; $325.00 on April 3, 2001; $400.00 on May 8, 2001; $300.00 on June 8, 2001; $175.00 on July 25, 2001; $350.00 on September 17, 2001; $300.00 on November 12, 2001; $225.00 on December 21, 2001; $275.00 on January 21, 2002; $150.00 on February 28, 2002; $200.00 on March 28, 2002; $250.00 on May 10, 2002; $250.00 on June 10, 2002; $225.00 on July 11, 2002; $180.00 on August 15, 2002; and $210.00 on September 13, 2002 (PPL Exhibit 1).



12.
PPL requested installment payments from Mr. Kraftician for the $403.00 security deposit sought by it:  $201.00 on November 26, 2001; $100.00 on December 26, 2001; and $102.00 on January 24, 2002 (PPL Exhibit 1).



13.
Mr. Kraftician has made several late payments to PPL and has been billed late payment charges of $1.38 on January 26, 1999; $1.08 on February 23, 1999; 79¢ on March 30, 1999; 47¢ on April 27, 1999; $3.08 on May 25, 1999; $1.95 on June 23, 1999; $1.94 on July 27, 1999; $2.49 on September 28, 1999; $4.42 on October 26, 1999; $2.10 on November 23, 1999; $1.94 on December 29, 1999; $1.75 on January 25, 2000; $4.00 on February 23, 2000; $6.26 on March 28, 2000; $3.57 on April 25, 2000; $6.12 on May 23, 2000; $4.03 on June 27, 2000; $6.59 on July 25, 2000; $1.61 on May 23, 2001; 56¢ on June 26, 2001; $3.25 on July 24, 2001; $3.77 on August 21, 2001; $2.12 on September 19, 2001; $4.84 on October 23, 2001; and $3.67 on November 20, 2001 (PPL Exhibit 1).



14.
By first class mail on October 18, 2001, PPL sent Mr. Kraftician a letter which explained that it would require a security deposit equal to his bills for two months' average usage at 1128 Tweed Avenue, Allentown, PA, if he continued to make late payments on his PPL bills (PPL Exhibit 3).




a.
The October 18 letter stated that, to avoid a security deposit, Mr. Kraftician should pay any overdue PPL balance by the next bill payment deadline and thereafter make timely payments of all his future PPL bills or enroll in its automatic bill payment plan (PPL Exhibit 3).




b.
Mr. Kraftician denies having received PPL's October 18 letter.



15.
By first class mail on November 19, 2001, PPL sent Mr. Kraftician a letter which stated that, because he had made another late bill payment, his next PPL bill would include 50% of the total security deposit of $403.00 being requested and his two following monthly PPL bills would include 25% each of the remaining security deposit balance (PPL Exhibit 4).




a.
The November 19 letter stated that PPL pays interest on a security deposit annually in the form of a credit to a customer's bill and that PPL would credit the total security deposit to a customer's account when the customer has made timely payments of his PPL bills for ten to twelve consecutive months without making late bill payments more than twice during that time (PPL Exhibit 4).




b.
Mr. Kraftician admits having received PPL's November 19 letter.




c.
Mr. Kraftician's actual monthly PPL bills for electric usage from November of 2000 through October of 2001 averaged $201.76 monthly (PPL Exhibit 1).



16.
On January 29, 2002, PPL's Customer Service Center received a telephone call from Mr. Kraftician about the security deposit.




a.
A PPL customer service representative told Mr. Kraftician that PPL would waive the security deposit if he enrolled in its automatic bill payment plan.




b.
Mr. Kraftician reported to PPL that he was then receiving unemployment compensation in the amount of $1,720.00 monthly which qualifies as Level 3 income under the federal poverty guidelines.



17.
Mr. Kraftician filed an informal complaint with the Commission's Bureau of Consumer Services which, on April 10, 2002, issued a decision at BCS No. 1069246 (PPL Exhibit 2).




a.
The April 10 decision declared that PPL is authorized by Commission regulation to require a security deposit from a customer who has been late in paying any two consecutive bills or three or more bills within the preceding twelve months (PPL Exhibit 2).




b.
The April 10 decision ordered Mr. Kraftician, beginning with his PPL bill due in May of 2002, to pay his PPL bills by the payment deadlines specified in the bills and to pay $40.00 monthly on his overdue PPL balance until the balance was fully paid (PPL Exhibit 2).



18.
Payment on Mr. Kraftician's PPL bill for October 24, 2000 was due November 14, 2000; payment on Mr. Kraftician's PPL bill for January 24, 2001 was due February 14, 2001; payment on Mr. Kraftician's PPL bill for February 26, 2001 was due March 19, 2001; payment on Mr. Kraftician's PPL bill for July 25, 2001 was due August 15, 2001; payment on Mr. Kraftician's PPL bill for September 24, 2001 was due October 15, 2001; and payment on Mr. Kraftician's PPL bill for March 22, 2002 was due April 15, 2002 (PPL Exhibit 1). 

DISCUSSION


Mr. Kraftician has alleged that PPL is not entitled to collect a $403.00 security deposit from him.  As the complainant, Mr. Kraftician has the burden of proving the allegations in his complaint by a preponderance of the evidence.  Waldron v. Philadelphia Electric Co., 54 Pa. P.U.C. 98 (1980); 66 Pa. C.S. §332(a).  The expression "preponderance of the evidence" means that the party with the burden of proof must present factual proof which is more persuasive than the factual proof presented by the opposing party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Insofar as Mr. Kraftician's complaint alleges wrongdoing by PPL, Mr. Kraftician has the burden of proving, by a preponderance of the evidence, that PPL has violated a provision of the Public Utility Code, a Commission regulation or a Commission order.  66 Pa. C.S. §701; 52 Pa. Code §§5.21(a) and 5.22(a)(4).

I.
LATE PAYMENTS



The Commission regulation at 52 Pa. Code §56.41 sets the standards by which public utilities like PPL may obtain a security deposit from an existing customer.  Subsection (1) of the regulation permits a utility to require a security deposit "[w]henever a ratepayer has been delinquent in the payment of any two consecutive bills or three or more bills within the preceding 12 months."



Because PPL requested a security deposit from Mr. Kraftician in November of 2001 (Fact‑findings 12 and 15), it is necessary to consider whether, during the twelve‑month period from November of 2000 through October of 2001, Mr. Kraftician was late in the payment of any two consecutive PPL bills or late in the payment of three or more PPL bills.  It is undisputed that Mr. Kraftician failed to make timely payments on his PPL bills dated January 24, 2001 and February 26, 2001; therefore, Mr. Kraftician was late in the payment of two consecutive PPL bills in the twelve-month period from November of 2000 through October of 2001 (Fact-findings 9, 10, 11 and 18).  Moreover, it is undisputed that Mr. Kraftician also failed to make timely payments on his PPL bills dated July 25, 2001 and September 24, 2001; therefore, Mr. Kraftician was late in the payment of four PPL bills in the twelve-month period from November of 2000 through October of 2001 (Fact-findings 11 and 18; see also Fact‑finding 13).



Consequently, PPL was authorized by the Commission regulation at 52 Pa. Code §56.41 to seek a security deposit from Mr. Kraftician in November of 2001 (accord Fact-finding 17.a).

II.
NOTICE



Subsection (1)(i) of the Commission regulation at 52 Pa. Code §56.41 states that, before seeking a security deposit, a public utility must give the customer written notice of its intent to obtain a security deposit if the customer fails to timely pay current and future bills.  Subsection (1)(i)(B) allows the written notice to be mailed to the customer.  Accord 52 Pa. Code §56.42 (the deadline for paying a deposit may not be less than twenty-one days from the "date of mailing or service on the ratepayer of notification of the amount due").



PPL claims that, on October 18, 2001, it used first class mail to send Mr. Kraftician a written notice of its intent to collect a security deposit from him if he continued to make late bill payments (Fact-finding 14).  Mr. Kraftician denies having received the October 18 letter but admits having received his monthly PPL bills and a November 19, 2001 letter in which PPL demanded payment of a security deposit in three monthly installments (Fact-findings 11, 13, 14.b, 15.b and 18).



Contrary to Mr. Kraftician's implied argument, compliance with the regulation at 52 Pa. Code §56.41(1)(i)(B) is based on the utility's having mailed the customer a properly worded notice and is not based on the customer's receipt of the notice.  In any event, the Commission held in Sentner v. Bell Telephone Co. of Pennsylvania, F-00161106 (opinion and order adopted August 5, 1993, entered October 25, 1993) that a customer is deemed to have received a written notice sent to the customer by first class mail and not returned by the United States Post Office as undeliverable.  Because there is no evidence of record indicating that PPL's October 18 letter was returned as undeliverable and Mr. Kraftician admits routinely receiving other PPL correspondence such as monthly bills and the November 19 security deposit letter, Mr. Kraftician is deemed to have received PPL's October 18, 2001 letter regarding the possibility of his being charged a security deposit.  See Sentner; Randall v. PG Energy, Inc., C-00992551 (opinion and order adopted January 12, 2000, entered January 14, 2000); see, e.g., Rand v. GTE North, Inc., C-00970530 (opinion and order adopted and entered March 18, 1999).

III.
DEPOSIT AMOUNT


With respect to an existing customer, the Commission regulation at 52 Pa. Code §56.51(b) allows a public utility to collect a deposit which does not exceed the customer's bills for two average months of electric service based on the customer's prior consumption.



PPL's October 18, 2001 letter to Mr. Kraftician explained that PPL would require payment of a security deposit of $403.00 equal to his bills for two months' average usage if he continued to make late bill payments (Fact‑finding 14).  Mr. Kraftician's actual monthly PPL bills for electric usage from November of 2000 through October of 2001 averaged $201.76 monthly (Fact‑finding 15.c).  By asking for a $403.00 security deposit, PPL acted in conformity with 52 Pa. Code §56.51(b) by seeking a security deposit which is slightly less than Mr. Kraftician's actual PPL bills for two months' average usage ($201.76 + $201.76 = $403.52).  

IV.
DEPOSIT PAYMENT DATE


The Commission regulation at 52 Pa. Code §56.42 specifies that a security deposit may not be made payable in less than twenty-one days from the date on which the utility mailed the customer a notice of the deposit amount due and that a security deposit may be paid "in three installments:  50% payable upon the determination by the utility that the deposit is required, 25% payable 30 days after the determination and 25% payable 60 days after the determination."



I interpret the language of section 56.42 to mean that two options exist for paying a security deposit.  As a first option, a customer may make a lump sum payment of the entire deposit, but the lump sum payment may not be required from the customer until twenty-one days after the date on which the utility mailed the customer a notice of the deposit amount owed.  As a second option, a customer may make three installment payments of the deposit, with the first installment payable immediately upon the utility's notifying the customer of the deposit amount owed, the second installment payable one month later (namely, 30 days after the notification of the deposit amount owed), and the third installment payable one month after the second installment (namely, 60 days after the notification of the deposit amount owed).



By first class mail on November 19, 2001, PPL sent Mr. Kraftician a letter which stated that, because he had made another late bill payment, his next PPL bill would include 50% of the total security deposit of $403.00 being requested and his two following monthly PPL bills would include 25% each of the remaining security deposit balance (Fact-finding 15).  Consistent with 52 Pa. Code §56.42, PPL requested that Mr. Kraftician pay the $403.00 security deposit in installments of $201.00 due on November 26, 2001; $100.00 due on December 26, 2001; and $102.00 due on January 24, 2002 (Fact‑finding 12).

V.
REASONABLENESS



Mr. Kraftician argues that, because he has become current in his PPL payments, it is unfair for PPL to request a security deposit from him based on his payment problems during a past period of economic and emotional hardship (Fact‑findings 3, 4, 5, 6 and 7).  In particular, Mr. Kraftician emphasizes that the imposition of a security deposit is not compelled by law but, rather is within PPL's discretion.



Although Mr. Kraftician's PPL account was virtually current by the hearing date,
 PPL is seeking a security deposit from Mr. Kraftician to encourage his making future bill payments in a timely manner (see Fact‑findings 7, 9, 10, 11, 13, 14, 15 and 18).  In conformity with the Commission regulation at 52 Pa. Code §56.53(4)-(5), PPL has informed Mr. Kraftician that it will refund his security deposit with accrued interest
 by crediting his PPL account when he has paid his PPL bills for ten to twelve consecutive months without paying late more than twice during that time (Fact-finding 15.a).  Alternatively, PPL has agreed not to collect any security deposit from Mr. Kraftician if he enrolls in its automatic bill payment plan so that his monthly PPL bill payments will be promptly made (Fact-finding 16.a; see also Fact-finding 14.a).



Insofar as Mr. Kraftician asks that PPL be directed how to exercise its managerial discretion with respect to seeking a security deposit, I note that the Commission is not a super board of directors for a public utility and cannot interfere with a utility's lawful management decisions.  Metropolitan Edison Co. v. Pennsylvania Public Utility Commission, 62 Pa. Cmwlth. Ct. 460, 437 A.2d 76 (1981).  As already explained, PPL has acted lawfully by requiring Mr. Kraftician's payment of a $403.00 security deposit in three monthly installments of 50%, 25% and 25%.  Therefore, I perceive no legal foundation for ordering PPL to refrain from seeking a security deposit authorized by Commission regulations. 



I recognize the seeming incongruity of asking Mr. Kraftician to pay a security deposit when he is now essentially current in his PPL bill payments.  However, Mr. Kraftician's failure to enroll in PPL's automatic bill payment plan, coupled with Mr. Kraftician's history of late PPL bill payments (see, e.g., Fact-finding 13) suggests that Mr. Kraftician's pattern of late PPL bill payments will continue into the future.  Under these circumstances, PPL is acting reasonably to protect itself and its other customers from possible bill collection expenses and uncollectible bill payments by requiring a security deposit from Mr. Kraftician.



Nevertheless, given that Mr. Kraftician's PPL account has been brought substantially up-to-date, I invite PPL to consider whether a smaller security deposit may provide adequate safeguards.  The regulation at 52 Pa. Code §56.51(b) does not establish the amount which must be collected as a security deposit but merely limits the maximum amount which may be lawfully collected as a security deposit.  See, e.g., 52 Pa. Code §56.51(c).

CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §701.



2.
As the complainant, Mr. Kraftician had the burden of proof but did not carry the burden of proof.  66 Pa. C.S. §332(a).



3.
PPL has not violated any provision of the Public Utility Code, any Commission order or any Commission regulation.  See 66 Pa. C.S. §701; 52 Pa. Code §§5.21(a) and 5.22(a)(4).



4.
In seeking a security deposit from Mr. Kraftician, PPL has complied with 52 Pa. Code §§56.41, 56.42, 56.51(b) and 56.53(4)-(5).



5.
The Commission regulation at 52 Pa. Code §56.51(b) does not establish the amount which must be collected as a security deposit but merely limits the maximum amount which may be lawfully collected as a security deposit.  See, e.g., 52 Pa. Code §56.51(c).



6.
Mr. Kraftician is responsible for paying for service provided under his PPL account.  52 Pa. Code §56.2.

ORDER


THEREFORE, IT IS ORDERED:  That the formal complaint filed by James Kraftician against PPL Electric Utilities Corporation at Docket No. Z-01069246 is hereby denied.

Dated:  November 19, 2002














DEBRA PAIST








Administrative Law Judge

�	The Commission regulations at 52 Pa. Code §§1.21-.23 require corporations like PPL to be represented by lawyers in adversarial proceedings.


�	Apart from any security deposit claim, Mr. Kraftician owed PPL only $5.93 as of September 17, 2002 (Fact-finding 7). 


�	Interest is payable at the rate of the average 1-year United States Treasury Bill for September, October and November of the previous year.  52 Pa. Code §56.57.  Interest is payable annually to a customer.  52 Pa. Code §56.58. 
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