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OPINION AND ORDER

BY THE COMMISSION:  



Before us for consideration and disposition are the Exceptions filed by Linda Wagner (Complainant) on October 4, 2002, to the September 24, 2002 Initial Decision of Administrative Law Judge (ALJ) James D. Porterfield.  No Reply Exceptions were filed.  

History of the Proceeding



On May 16, 2002, the Complainant filed a Formal Complaint alleging that the Respondent failed to furnish sufficient data transfer rates over its voice network to serve the Complainant’s home computer needs.  On June 6, 2002, the Respondent answered the Complaint and moved to dismiss it.  The Respondent attached a Notice to Plead to its Motion to Dismiss, advising the Complainant to reply within ten days or risk having the Motion granted.  The Complainant did not file an answer to the Respondent’s Motion.    By Initial Decision issued September 24, 2002, ALJ Porterfield granted the Respondent’s Motion to Dismiss the Formal Complaint, with prejudice, concluding that the Complainant failed to set forth any violation of law on the part of the Respondent.
  



Whereupon, Exceptions to the ALJ’s Initial Decision were filed as noted above.  

Discussion

We note that any issue or Exception, which we do not specifically address herein, has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, University of Pennsylvania v. Pennsylvania Public Utility Commission, 86 Pa. 410, 483 A.2d 1217, 1222 (Pa. Cmwlth. 1984).  
The Complainant excepts to the ALJ’s Initial Decision stating, in pertinent part, as follows:  

I did answer the letter stating that you would stick up for Verison [sic] anyway.  There was no use appealing.  I never asked Verison [sic] to give us hi speed their repair work on our old lines, took our speed down to a speed that the computer would hardly operate, that was our complaint. . . I have had static almost all the time since this suit, I am afraid to call in a complaint because they will lower my computer speed, I did answer your letter written by a woman laywer, [sic] it came back as invalid address. 

We will first address the Complainant’s statement that she answered the Motion to Dismiss only to have her response returned for invalid address.
  While the Complainant may have attempted to respond to the Motion and Notice to Plead in a timely manner, we have no proof of such an attempt.  The Complainant, at the very least, should have verified the address and attempted to re-send her response to the Commis​sion.  This failing, the Complainant could have submitted proof of her attempt to file an Answer to the Motion along with the instant Exceptions.

As stated by the ALJ, a presiding officer’s decision to dismiss a complaint after the complainant fails to answer the motion to dismiss, is the equivalent of granting a motion for summary judgment.  Garland v. Philadelphia Suburban Water Company, Docket No. C-00957562, 1996 Pa. PUC LEXIS 23 (entered February 20, 1996) (stating that although the Commission, in Carlock v. The United Telephone Company of Pennsylvania, Docket No. F-00163617 (Order entered July 14, 1993), expressed a preference that administrative law judges refrain from granting motions to dismiss, as to unrepresented complainants without first affording them an opportunity to be heard orally and to develop a sufficient record, it did not absolutely preclude a disposition on the pleadings).  

In the instant case, the Complainant was properly served with notice of the Motion, and instructed to file a response with the Commission within ten days.  We received no response.  The ALJ, therefore, based his determination to dismiss the Complaint on the pleadings before him.  The ALJ noted that the Respondent’s Answer 

and Motion to dismiss the Complaint “correctly cited cases supporting the proposition that Verizon has no statutory duty to furnish, over its voice network, data transmission rates that may be desirable for a home computer user, like Wagner, to obtain high-speed internet access.”
  (I.D. at 3).  


Our review of the record evidence indicates that the Complainant failed to provide any evidence supporting her contention that the Respondent failed to furnish adequate service pursuant to Section 1501 of the Public Utility Code (Code), 66 Pa. C.S. §1501, or that the Respondent violated any Commission order or regulation.  In failing to provide any evidence to support her request for relief from this Commission, the Claimant has failed to carry her burden of proof;
 THEREFORE, 


IT IS ORDERED:  



1.
That the Exceptions filed by Paul and Linda Wagner against Verizon Pennsylvania, Inc. are denied.


2.
That the Initial Decision of Administrative Law Judge James D. Porterfield issued September 24, 2002, is adopted to the extent that it is consistent with this Opinion and Order.  

3.
That the Motion of Verizon Pennsylvania Inc. to Dismiss the Formal Complaint captioned Paul and Linda Wagner v. Verizon Pennsylvania Inc., at Docket No. C‑20027646, is granted.


4.
That the Formal Complaint captioned Paul and Linda Wagner v. Verizon Pennsylvania Inc., at Docket No. C‑20027646, is dismissed with prejudice.

5.
That the Formal Complaint proceeding captioned Paul and Linda Wagner v. Verizon Pennsylvania Inc., at Docket No. C‑20027646, is terminated and the record to be marked “closed.

BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  December 19, 2002

ORDER ENTERED:  December 30, 2002

� 	Pursuant to Section 5.101(a)(3) of the Commission’s Rules of Administra�tive Practice and Procedure upon motion, the Commission may dismiss a complaint that is insufficient as to substance without a hearing.  (52 Pa. Code §5.101(a)(3)).  


� 	We can only surmise that the Complainant’s reference to a letter written by a female attorney refers to the Respondent’s Motion to Dismiss and Notice to Plead, which were filed by the Respondent’s female counsel.


� 	See Boyd v. GTE North, Inc., 83 Pa. PUC 531 (1994); see also Knight v. Bell Atlantic�PA, Inc., Doc. No. C�00003681 (Order entered Dec. 11, 2000), and Krause v. Verizon Pennsylvania Inc., Doc. No. C�00004580 (Order entered June 10, 2002).


� 	Pursuant to Section 332(a) of the Code, as amended, 66 Pa. C.S. §332(a), the Complainant, as the party bringing the action, bears the burden of proving that he is entitled to relief.  The Supreme Court of Pennsylvania has held that the term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  Se-Ling Hosiery v. Marguiles, 364 Pa. 45, 70 A.2d 854 (1950).  The term “preponderance of the evidence” means one party must present evidence which is more convincing, by even the smallest amount, than the evidence presented by another party.  (Id.).  The Commission has held that a complainant, to establish a sufficient case against a utility and satisfy the burden of proof, must show how the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Co., 50 Pa. PUC 300 (1976).
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