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OPINION AND ORDER

BY THE COMMISSION:  



Before the Commission for consideration is a Petition for Interlocutory Review and Stay (Petition) filed November 1, 2002, by the Service Employees International Union Local 686 (SEIU) pursuant to 52 Pa. Code § 5.302.  The Petition is directed to an October 24, 2002 ruling of presiding Administrative Law Judge (ALJ) Allison K. Turner (Prehearing Order No. 3), which granted, in part, a Motion in Limine filed by Philadelphia Gas Works (PGW).  The Motion in Limine, inter alia, struck from the record SEIU Statement 3 and SEIU Exhibits 17, 18, and 19, in their entirety.  (See SEIU Petition, p. 1.).  The material question raised by the Petition is styled by SEIU as follows:

Whether it is proper for an intervenor to propose changes in wording of existing, revised, and new tariff provisions in a city natural gas utility’s restructuring proceeding?  
(See Petition at 2).



On November 15, 2002, Briefs in support of and in opposition to the Petition were filed by SEIU and PGW, respectively.
History of the Proceeding



On July 1, 2002, PGW filed its Restructuring Petition with the Commission.   (See Natural Gas Choice and Competition Act (Act), Sections 2201-2212 of the Public Utility Code (Code), 66 Pa. C.S. §§ 2201-2212).   Along with the Restructuring Petition, PGW filed a Restructuring Tariff (Annex A.1), which modified and reorganized the majority of the provisions of PGW’s existing tariff.  (PGW Brief, pp. 2-3).  PGW maintains that the proposed tariff, as relevant to the issues proffered by SEIU, is either verbatim, or substantively identical to PGW’s existing tariff.  (PGW Brief, p. 2).



On July 12, 2002, SEIU filed its Petition to Intervene.  On September 25, 2002, SEIU submitted its Direct Testimony, which included the testimony of Shawn Plunkett (SEIU Stmt. No. 3).  SEIU Stmt. No. 3 and SEIU Exhibits 17, 18, and 19, inter alia, suggested wording changes in three Sections of PGW’s proposed tariff – Section 8.1, 8.4.A, and 11.3C.  See SEIU Brief, p. 1.  All of these Sections address the obligations of PGW’s customers to provide access to their premises to PGW employees or agents.  (SEIU Brief, p. 2).



On October 10, 2002, PGW filed its Motion in Limine, seeking to strike portions of SEIU’s testimony and exhibits from the record.  SEIU filed an Answer 

October 17, 2002.  (Prehearing Order No. 3, at 2).  On October 24, 2002, ALJ Turner granted the Motion in Limine, in part.  ALJ Turner considered the testimony of SEIU and concluded that it focused on three main issues:  (1) reduction of service because of closure of PGW’s field offices; (2) elimination of a Senior Citizens’ discount; and (3) tariff language which permits authorized agents to work on PGW equipment on customer premises.  (Prehearing Order No. 3, p. 3).  After reviewing the Act, the pleadings, testimony, exhibits, and provisions of a PGW management audit, the ALJ concluded testimony as to issues numbers 1 and 2, proffered by SEIU, would be permitted.  



Regarding the third issue relative to proposed tariff modifications, the ALJ granted the Motion in Limine.  Her pertinent reasoning is as follows:

SEIU contends that its interest in tariff language is based on the need for customer understanding and customer safety.  Nonetheless, the thrust of this testimony is to make the tariff consistent with the bargaining agreement that is now in effect, and will be until 2004.   Most of the wording that SEIU criticizes presently exists in the tariff, and its seems to me improper to make tariffs conform to bargaining agreement language.  The design of tariffs is primarily a management function, and it would not be beneficial to allow the union to control this aspect of management functions through input into the tariff in this proceeding. . . . Examination of the sections of the law that mention employee protection are consistent with this decision. 66 Pa. C.S.  2203(13), (15), 2204 (h).  However, also see 66 Pa. C.S. §§ 2212(d) & (h) re Commission’s jurisdiction over tariff changes and restructuring costs.

(Prehearing Order, p. 4).

Based on the foregoing, PGW’s Motion in Limine was, as noted, granted as to SEIU Stmt. 3 and associated exhibits.   The Petition of SEIU followed.

Discussion


In its Brief filed in opposition, PGW points out three considerations which militate against the grant of interlocutory review of the evidentiary ruling of ALJ Turner.  First, PGW finds it noteworthy that the first opportunity in which the Commission can act will be subsequent to the date set for hearings in the proceeding.  We note that hearings have been scheduled and were completed on November 12-14, 2002.  The next scheduled Public Meeting was November 21, 2002.  (PGW Brief, p. 4).  Thus, it is noted that the decision on SEIU’s request will not be timely and is suggested that such a ruling may be moot.  (Id.).  


Second, citing 52 Pa. Code § 5.302, PGW argues that the ruling at issue does not meet the criteria for review of an evidentiary ruling.  PGW argues that SEIU does not explain what are the “compelling” reasons why review, at this time, will prevent substantial prejudice or expedite the conduct of the proceedings.  (PGW Petition, p. 4).  Also, PGW cites Pa. PUC v. Peoples Natural Gas Co., 61 Pa. PUC 805 (1986),  for the proposition that Commission review of non-certified evidentiary rulings, even though adverse, and even though prejudicial, are not warranted unless it can be satisfactorily proven that the failure to grant such review will cause harm which cannot be satisfactorily cured during normal Commission review.  (PGW Petition, p. 5).  PGW references the statutory deadline associated with restructuring proceedings under the Act, and notes that neither SEIU or any other party should be permitted to unreasonably delay these proceedings through use of the interlocutory review process.  (PGW Petition, pp. 5‑6).



Third, PGW states that the tariff provisions SEIU desires to modify are not relevant to restructuring because the only issues relrevant to restructuring, pertaining to PGW’s existing tariff, are claims that the existing tariff requires modification in order to comply with the Code, 66 Pa. C.S. §§101-3315; and the concerns of SEIU that PGW, as a management decision, could utilize agents or subcontractors rather than employees for certain field operations is not a concern relevant to restructuring.   (PGW Petition, p. 6).
 



Finally, PGW asserts that the Commission should not involve itself in collective bargaining issues.  The issue of whether PGW may exercise management discretion to utilize third party agents or subcontractors for certain field operations at some future point is a very significant collective bargaining issue between PGW’s management and SEIU.  (PGW Petition, p. 7-8).  PGW refers to the three provisions of its tariff at issue and acknowledges that when read together, these provisions already make clear that under PGW’s existing tariff, only employees may work on or verify, for example, automated meter reader devices.  Accordingly, under the existing proposed language in its restructuring proposal, it would have to amend its tariff at some point in the future in order to utilize a third party contractor or for Automatic Meter Reading (AMR) verification work on the customer premises.  (PGW Petition, p. 9).



For the foregoing reasons, PGW requests the denial of interlocutory review.  If interlocutory review is granted, PGW would recharacterize the material question as follows, and answer the question in the negative:

Should a utility’s labor union be permitted to raise collective bargaining issues in the utility’s restructuring proceeding which relate to potential future management decisions and have nothing to do with the restructuring in the form of demanded changes to the utility’s existing tariff? 
Suggested Answer: No. . . .



SEIU, in defense of its request for interlocutory review, asserts that this proceeding does not merely include the restructuring of PGW’s retail sales service, but is supposed to include a complete review of PGW’s tariffs to ensure that they are in compliance with all of the Commission’s regulations.  (SEIU Brief, p. 2).   



SEIU argues that, at this time, it is not asking the Commission to rule on the merits of its modifications to PGW’s proposed tariff.  Rather, it is asking that it be afforded the opportunity to present evidence on the issues involving, inter alia, clarifying that customers are only required to give access to their premises to PGW employees.  (See SEIU Brief, p. 5).  SEIU state that the ALJ erroneously ruled that SEIU could not pursue this issue and improperly excluded its related testimony and exhibits from the record.  (Id.).  SEIU notes that it is not aware of any rate case or restructuring proceeding where a party was prohibited from challenging an existing tariff provision.  It wants the ability to pursue this challenge and would accept the properly allocated burden of proof on the issue.  (SEIU Brief, pp. 2-3, citing, Pa. PUC v. Equitable Gas Co., 87 Pa. PUC 918 (1997).   In conclusion, SEIU states “[i]n this context, there should be no question that it is appropriate for a party to question the wording and meaning of inter-related tariff provisions, and to propose changes that clarify the operation and intent of the tariff. 



On consideration of the SEIU Petition, we shall deny interlocutory review consistent with the discussion, below.  As a threshold consideration, we shall address the SEIU Petition, notwithstanding that proceedings were scheduled in this matter November 12-14, 2002 – a period of time prior to our consideration of the Petition.
  We find that SEIU has not demonstrated compelling reasons why interlocutory review will prevent substantial prejudice or expedite the conduct of the proceeding.  (52 Pa. Code §5.302(a)).  


Contrary to the position of SEIU, we cannot conclude, based on the record evidence, that the ALJ was overbroad in her grant of the Motion in Limine filed by PGW.  Rather, the ALJ considered each of the issues which were the focus of SEIU’s testimony and concluded that the proffered SEIU Stmt. 3, improperly enlarged the scope of this proceeding.  (See Prehearing Order No. 3, p. 4.).  Finding no prejudice which cannot be cured during the regular course of Commission review of the Exceptions and Replies to Exceptions filed in this proceeding, we shall decline to answer the question.  (52 Pa. Code §5.303(a)(3)).  Also, because we find no prejudice, we also conclude that a stay is improvident under the circumstances; THEREFORE, 


IT IS ORDERED:  That the Petition for Interlocutory Review and Stay filed November 1, 2002, by the Service Employees International Union Local 686 pursuant to 52 Pa. Code §5.302 is denied consistent with this Opinion and Order. 


BY THE COMMISSION,







James J. McNulty







Secretary

(SEAL)

ORDER ADOPTED:  December 19, 2002

ORDER ENTERED:  December 24, 2002
	�	PGW states that, in fact, it has no “concrete” plans to utilize agents or subcontractors for field operations in the foreseeable future.  (See PGW Petition, p. 7, n. 7).


	�	Were we to agree with the contentions of SEIU, that interlocutory review consistent with its position should be granted, there was the possibility that we could have directed that additional hearings be conducted by reopening the record to consider the stricken evidence.  
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