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This Initial Decision dismisses the formal complaint filed by David Karrfalt (Mr. Karrfalt) against National Fuel Gas Distribution Corporation (NFGDC) for the failure to satisfy the burden of proof.

History of the Proceeding



Mr. Karrfalt’s complaint was filed with the Commission on March 11, 2002, alleging a service and billing dispute pertaining to the discontinuance of gas service to a rental property he owns after the tenant vacated the property and failing to transfer the gas billings for the property to his name.  NFGDC’s answer to the complaint was filed on April 1, 2002.  By letter dated July 25, 2002, the parties were notified that the telephonic hearing in this case would be held on September 13, 2002, and I issued a Prehearing Order on August 6, 2002.



The hearing was held, as scheduled.  Mr. Karrfalt appeared, without an attorney, testified in support of the complaint and submitted one exhibit.  NFGDC, represented by counsel, presented the testimony of one witness and submitted three exhibits.  All of the exhibits were admitted into the record, which, with the 27-page transcript, was closed by my Order of October 3, 2002.

Findings of Fact


1.
The Complainant is David Karrfalt, whose address is 12001 Angling Road, Edinboro, PA 16412 (Tr. 7).



2.
The Respondent is National Fuel Gas Distribution Corporation.



3.
Mr. Karrfalt owns the property at 221 Mott Street, Corry, PA 16407 (the Corry property), which is the property involved in this dispute.  The Corry property is a two family dwelling (upstairs and downstairs), each separately metered by NFGDC (Tr. 7, 15-16).



4.
Mr. Karrfalt testified that when the tenant in one of the two apartments in the Corry property moved out the gas to that apartment was turned off by NFGDC without any notice to him (Tr. 8).



5.
Mr. Karrfalt testified that he believed the gas service to the Corry property was shut off on February 27, 2002, and that he learned about the shut off on March 4 or 5, 2002 (Tr. 9-10)



6.
According to Mr. Karrfalt, when he learned from the former tenant, who was then a nursing home resident, that the gas service to the property had been turned off, he contacted NFGDC, and was informed that the gas had been turned off at the request of the former tenant (Tr. 8).



7.
Mr. Karrfalt requested that the gas service be restored as quickly as possible to avoid possible damage to property that might result from freezing water pipes, and NFGDC restored the service to the Corry property the next morning (Tr. 8).



8.
According to Mr. Karrfalt, he believes he filled out a form to have the gas bills for the Corry property placed in his name when a tenant would vacate that property.  He believes that this might have been done about 10-12 years ago and was filed with a company later acquired by NFGDC (Tr. 10-11).



9.
Mr. Karrfalt had not completed NFGDC’s landlord agreement application, because he thought he was already on record through the form filed with a prior, predecessor company, and was unaware that he needed to complete and file NFGDC’s form (Tr. 11).



10.
In any event, since he was receiving the bills for the upstairs apartment at the Corry property, he believes that NFGDC should have realized that this was a rental property, and should have, automatically, placed the bills for gas service to the downstairs apartment at the Corry property in his name, rather than shutting off the gas service to that apartment (Tr. 11).



11.
Mr. Karrfalt seeks an order from the Commission requiring NFGDC to inform landlords, by means of adding language to its “Know your rights” residential customer bill insert alerting landlords that they can request to be notified by NFGDC before gas service to a rental property they own is shut off (Tr. 12; Comp. Ex. 3).



12.
Mr. Karrfalt acknowledges that posting that or a similar statement on NFGDC’s web page might be useful to inform some landlords of the availability of the landlord agreement application form, he does not believe that this would be sufficient.  It could be used with his proposed addition to the residential bill insertion, and, thus, inform more landlords than either method singularly (Tr. 13).



13.
Mr. Karrfalt knew in January that his tenant was no longer living in the apartment at the Corry property, and was no longer paying rent for that apartment, but was then in a nursing home.  He agreed with her children to leave the utilities on, and the tenant continued to pay the utilities, while they were moving the tenant’s possessions out of the Corry property (Tr. 15-16).



14.
At that time the gas bill for the service to the upstairs apartment at the Corry property was in Mr. Karrfalt’s name, while the bill for the gas service to the downstairs apartment was in the tenant’s name (Tr. 16).



15.
Although Mr. Karrfalt knew that the tenant’s occupancy of the downstairs apartment at the Corry property would terminate about the end of February 2002, he had not contacted NFGDC to have the bill placed in his name, because he believed that was already provided for through the form he had given to one of NFGDC’s predecessor companies (Tr. 16-17).



16.
On February 18, 2002, NFGDC received a call requesting that the gas service to the downstairs apartment at the Corry property be taken out of the tenant’s name and the service discontinued.  The discontinuance was scheduled for February 20, 2002 (Tr. 19).



17.
On February 20, 2002, NFGDC personnel went to the Corry property, read the meter for the downstairs apartment, and left the service on in a “temporary account for National Fuel” (Tr. 19).



18.
On March 4, 2002, NFGDC received a telephone call from Nancy Karrfalt requesting that the gas service to the downstairs apartment at the Corry property be restored.  NFGDC dispatched personnel and restored the gas service to that apartment on March 5, 2002 (Tr. 19).



19.
NFGDC will place a gas service account in the name of a landlord, when a tenant vacates a rental property, if it has a landlord agreement for that property in its files.  NFGDC did not have a landlord agreement for the Corry property from Mr. Karrfalt (Tr. 21-22).



20.
NFGDC had no knowledge that Mr. Karrfalt owned the Corry property and was renting it to tenants.  NFGDC does not check records at Recorder of Deeds offices in the 14 counties it serves to verify the identity of property owners (Tr. 22-23).

Discussion

Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. §332(a), provides that the party seeking affirmative relief from the Commission has the burden of proof.  In alleging a service and billing dispute, and requesting that NFGDC be required to modify its residential customer bill inserts, it is clear that Mr. Karrfalt is the party seeking affirmative relief from the Commission, and, therefore, has the burden of proof.  This means that he has the duty to establish a fact by a preponderance of the evidence, and must show that the utility is responsible or accountable for the problem described in the complaint.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950); Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).  Additionally, care must be exercised to ensure that the decision of the Commission is supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. §704; Norfolk & Western Ry. Co. v. PA PUC, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth 1984).



The evidence presented in this case by Mr. Karrfalt fails to establish that NFGDC is responsible or accountable for the discontinuance of the gas service to the downstairs apartment at the Corry property at the request of the tenant without notice to Mr. Karrfalt of the pending discontinuance.  There is no evidence in this record demonstrating that NFGDC knew that Mr. Karrfalt was the owner of the Corry property, or that NFGDC was under a duty to either notify him of the pending discontinuance or to place the bill for the gas service to that apartment in his name.



The record shows that Mr. Karrfalt was aware that prior notice from him to the gas company was required to have the bills placed in his name for gas service to a rental property vacated by a tenant.  Mr. Karrfalt assumed, apparently, that such a notice he believes he gave 10-12 years ago to a predecessor company to NFGDC continued to be applicable to the Corry property.



Mr. Karrfalt also testified that he was paying the gas bills for the service to the upstairs apartment at the Corry property.  It appears that Mr. Karrfalt may be relying on his payment of those bills to support his position that NFGDC knew or should have known that he was the owner of the Corry property.  There is no evidence in this record, however, explaining the circumstances under which Mr. Karrfalt began paying the gas bills for the service to the upstairs apartment at the Corry property.  The fact that a person residing in one municipality is paying the bills for gas service to property in a different municipality is not, in and of itself, sufficient to establish that the person paying the bills is the owner of the property.

Conclusions of Law



1.
The parties to and subject matter of this gas billing and service dispute complaint proceeding are properly before the Commission.



2.
Mr. Karrfalt, as the party seeking affirmative relief from the Commission, has the burden of proof.



3.
Mr. Karrfalt has failed to satisfy the burden of proof in this case.



4.
Mr. Karrfalt’s complaint against NFGDC should be dismissed.

ORDER



In consideration of the foregoing, IT IS ORDERED THAT:  The complaint of David Karrfalt against National Fuel Gas Distribution Corporation, at Docket No. C‑20027136, is dismissed for the failure to satisfy the burden of proof.
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Dated:  November 21, 2002
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