PENNSYLVANIA 

PUBLIC UTILITY COMMISSION

Harrisburg PA 17105-3265



Public Meeting held February 6, 2003
Commissioners Present:


Glen R. Thomas, Chairman


Robert K. Bloom, Vice Chairman


Aaron Wilson, Jr., Dissenting Statement attached

Terrance J. Fitzpatrick


Kim Pizzingrilli

Petition of Duquesne Light Company



Docket No. P-00021989

Requesting a Declaratory Order to

Terminate a Controversy Concerning
Interpretation of Duquesne’s

Rate Schedule HVPS

ORDER

BY THE COMMISSION:


Duquesne Light Company (Duquesne) filed this petition for a declaratory order (Petition) on October 25, 2002.  We are presented with the issue of when Generation Avoidance energy is to be made available to Duquesne’s High Voltage Power Service (HVPS) customers under the terms of its tariff.  Specifically, Duquesne asks that the Commission determine that it has been correctly interpreting the provisions of its tariff relating to Generation Avoidance, and that it should continue its past practices in this matter.  This interpretation would require the supply of Generation Avoidance energy to HVPS customers upon their request, whenever physically available and regardless of economic considerations.

This Petition was served on the Office of Trial Staff (OTS), the Office of Consumer Advocate, the Office of Small Business Advocate, the United States Steel Corporation (U.S. Steel) and Reliant Resources, Inc (Reliant).  Duquesne also filed an Application for Protective Order with the Office of Administrative Law Judge to protect certain proprietary information on November 1, 2002.  The OTS filed an Answer to the Petition on November 13, 2002.  U.S. Steel filed an Answer in Support of the Petition on November 14, 2002.  Reliant filed an Answer and New Matter to the Petition on November 14, 2002.  Duquesne filed a Reply to the Answer of OTS and the Answer and New Matter of Reliant on December 4, 2002.  U.S. Steel filed a Reply to the Answer of OTS and Reliant on December 4, 2002.

BACKGROUND


Duquesne is a Commission regulated public utility that transmits and distributes electricity to retail customers, including U.S. Steel, a Pennsylvania corporation engaged in the production and sale of steel.  Reliant is a corporation that sells electricity at wholesale throughout the United States to various entities, including Duquesne.  Orion Power Holdings, Inc. (Orion) is a wholly owned subsidiary of Reliant.  


This dispute centers on the correct interpretation of tariff language pertaining to the HVPS rate class.  This rate class was introduced via Tariff Supplement No. 46, filed by Duquesne with the Commission on October 16, 1987.  In the cover letter attached to the filing, Duquesne stated that approval of the rate would “encourage the operation of steel facilities in Duquesne Light’s service area” and “enhance 1) utilization of our generating facilities and 2) our competitive position in the marketplace.” The rate included provisions for interruptible service, On and Off-Peak Energy pricing, long term contracts, and Generation Avoidance.  The Generation Avoidance provision permitted HVPS customers that had their own generation equipment, like U.S. Steel, to purchase Generation Avoidance energy.  The tariff provision for Generation Avoidance reads as follows:

Generation Avoidance energy provides an option to customers who produce electricity for their own use by utilizing their own internal generation equipment.  The customer may purchase energy in excess of that contracted for on this rate and avoid the increased use of alternate energy sources.

Prior to the start of each billing month, the customer must inquire as to the availability of generation avoidance energy for the billing month.  When generation avoidance energy is available, the Company and the customer will mutually establish the demand threshold for generation avoidance energy.  All kilowatt-hours in any 15 minute on-peak metered period that exceed the monthly stipulated demand level will be considered generation avoidance energy.  Generation Avoidance energy will be billed at the average base rate price resulting from the charges calculated for the demand and energy under the rate.
Duquesne Light Company, Electric - Pa. P.U.C. No. 23, Original Page No. 64. (Effective October 2, 2002)
It should be noted that Generation Avoidance was not defined or discussed in any further detail in the tariff supplement or its accompanying documentation.  Nor is it defined in any other portion of Duquesne’s tariff.  In the documentation attached to the supplement, Duquesne explained that the steel industry was doing poorly in its service territory, and that it had lost a significant portion of its industrial load as a consequence.  Duquesne observed that “a rate specifically targeted at steel customers and other major customers is needed to encourage economic development, promote revitalization of the steel industry, create jobs, and provide load stability and growth for the Company.”  The Commission approved Tariff Supplement No. 46 in a Secretarial Letter issued by the Commission on December 21, 1987. See Pennsylvania Public Utility Commission v. Duquesne Light Company, Docket No. R-00870835. 

U.S. Steel has been classified by Duquesne as a HVPS customer since the rate’s inception in 1987.  To qualify for this rate class, a customer must have on-peak demands of greater than 30,000 kilowatts, where the service is supplied at 69,000 volts or higher.  No one disputes that U.S. Steel is properly classified as an HVPS customer.  

Duquesne asserts that it has provided Generation Avoidance energy to U.S. Steel since the inception of the rate class in 1987.  The exercise of the Generation Avoidance option results in the provision of electricity at a rate lower than what would otherwise be charged.  Duquesne asserted in its tariff supplement that the creation of the HVPS rate class was in the interest of all concerned parties.  The provision of discounted power would increase the likelihood that customers such as U.S. Steel would remain in operation in Pennsylvania, furthering the goal of economic development.  Duquesne benefited in that it increased its chances of retaining customers with significant demand requirements.  Duquesne’s other retail customers benefited because the profit margin on power sold to U.S. Steel was significant enough that it allowed Duquesne to have lower rates for them than would otherwise be possible.

Duquesne acknowledges that, under past practices, U.S. Steel has had a standing order for such energy, and thus did not formally inquire as to the availability of Generation Avoidance on a monthly basis, as the tariff stipulated.  Duquesne asserts that U.S. Steel materially complied with the tariff by submitting written generation service requirements to Duquesne on a monthly basis.  Duquesne was apparently able to determine the amount of Generation Avoidance energy it would have to provide based on a review of these documents. 
Duquesne auctioned its generation assets to Orion in 2000 as a consequence of its 1998 restructuring settlement.  However, Duquesne was still required by the Public Utility Code to serve as a provider of last resort for all generation service to those distribution customers that did not purchase electricity from an alternative supplier. See 66 Pa. C.S. §2807(e). In order to meet this obligation, Duquesne and Orion Power Midwest, L.P., a subsidiary of Orion, entered into a generation supply agreement on September 24, 1999 (POLR I Agreement).  Orion was to provide generation service to all non-shopping Duquesne customers until the conclusion of the transition period for every rate class and the term of every then existing special contract.  The transition period is set to expire for Duquesne’s remaining rate classes on January 1, 2005.  The POLR I Agreement called for Orion to be paid for generation service according to the terms and conditions that existed under Duquesne’s tariff.  Orion was later acquired by Reliant in February of 2002.  

Under Rule 4 of its tariff, Duquesne was also allowed to enter into special contracts (Rule 4 contracts) for generation service with industrial and commercial customers in the HVPS rate class. These contracts were available to HVPS customers under certain conditions.  Duquesne and U.S. Steel assert that they entered into a Rule 4 contract, which involved the provision of generation service, on August 29, 1997.  The term of this contract, which incorporated certain provisions from Rate Schedule HVPS, was from October 1, 1997 through September 30, 2002.  

Rule 4 contracts were addressed during Duquesne’s restructuring proceeding.  See Application of Duquesne Light Company for Approval of its Restructuring Plan Under Section 2806 of the Public Utility Code, Docket No. R-00974104C0001-C0004 (Opinion and Order entered May 8, 1998).
The Commission determined that all tariffs, including Rule 4 contracts, would remain in effect through the transition period unless otherwise modified by the Commission.  The Commission held that Rule 4 contracts for distribution, transmission and generation CTC charges must be unbundled.  It further held that “existing contracts containing language covering the future availability of competitive generation services will be governed by the terms of the contracts.  Where those contracts are silent regarding future opportunities to choose competitive suppliers, the customer will be permitted to enter into separate generation contracts.” Id., p.231.  
The subject of Generation Avoidance was only briefly touched upon in Duquesne’s restructuring proceeding.  Duquesne inadvertently omitted the Generation Avoidance section from the proposed restructuring tariff it submitted for Commission approval.  After the Duquesne Industrial Intervenors called attention to this fact, Duquesne acknowledged its error and the Commission ruled that the language was to be reinserted into the tariff. Id., p.240-241.

As already noted, Duquesne sold its generation assets to Orion in 2000.  Under the terms of the POLR I Agreement, Duquesne acquired the generation supply it needed from Orion to fulfill its provider of last resort obligations.  Duquesne billed U.S. Steel and paid Orion for some of U.S. Steel’s electricity requirements at the discounted Generation Avoidance rate.  Orion’s first written objection to this practice was apparently made in a letter sent to Duquesne, dated May 22, 2001.  Orion asserted in this letter that the decision to provide Generation Avoidance energy rested with it, and not Duquesne.  Orion viewed the provision of Generation Avoidance energy as optional, and that only Orion should determine when it was available.  Duquesne, for its part, believed that its tariff obligated it to provide Generation Avoidance energy to U.S. Steel at the discounted rate.  Duquesne asserted that Orion was therefore also obligated to provide Generation Avoidance energy at the discounted rate under the terms of the POLR I Agreement. 

Duquesne engaged in discussions with Orion, and later Reliant, in an unsuccessful effort to resolve this dispute.  Throughout this period Duquesne continued to bill U.S. Steel and pay Orion and Reliant for Generation Avoidance energy at the discounted rate. Duquesne estimates that U.S. Steel saves $7,000,000 to $9,000,000 in electricity costs annually due to the provision of discounted Generation Avoidance energy.  It does not provide any documentation to support this figure.  
POSITIONS OF THE PARTIES

I. Duquesne Light Company

Duquesne has asked the Commission to find that its tariff requires the provision of Generation Avoidance energy whenever requested by a HVPS customer such as U.S. Steel, so long as the energy is physically available.  Duquesne also asserts that Reliant is specifically bound to provide this energy through the completion of the transition period under the terms of the POLR I agreement.  Duquesne further asserts that the POLR I Agreement is a “full requirements” contract.  Accordingly, Orion and Reliant were bound to honor the terms of all special contracts listed in Schedule 6, which was attached to the POLR I Agreement. The special contract with U.S. Steel was one of those listed on Schedule 6.  Even though this Rule 4 contract has expired, Generation Avoidance energy must still be provided to U.S. Steel by Reliant under the terms of the POLR I Agreement and the Duquesne tariff.

II. United States Steel Company

U.S. Steel agrees with Duquesne’s position that Generation Avoidance energy must be provided upon request of the customer, whenever it is physically available.  Duquesne has no generation assets of its own, so both it and U.S. Steel are in essence arguing that Generation Avoidance must be provided whenever it can be acquired on the national, wholesale electricity market.  The cost of acquiring this power is not a relevant factor in determining when Generation Avoidance energy is available.  U.S. Steel further asserts that the failure to affirm Duquesne’s interpretation of its tariff will result in a violation of the generation rate caps.  Both Duquesne and Reliant believe that rate caps are not implicated in this dispute.  U.S. Steel further claims that Duquesne’s interpretation must be affirmed as U.S. Steel has justifiably relied on both past Commission decisions and the course of dealing it has had with Duquesne on this subject since 1987.
III. Office of Trial Staff

The OTS believes that Orion and Reliant were obligated to provide Generation Avoidance energy as a consequence of Duquesne’s 1997 Rule 4 contract with USX.  The Commission allowed these special contracts to continue when it approved the Duquesne restructuring settlement.  The OTS believes that the POLR I Agreement obligated Orion and Reliant to honor the terms of all these contracts.  Since the contract has expired as of September 30, 2002, Reliant is no longer obligated to provide Generation Avoidance energy to U.S. Steel.  The OTS believes that the Duquesne tariff should be interpreted to the effect that the provision of Generation Avoidance energy is at the option of the supplier.  U.S. Steel cannot compel Orion, Reliant or Duquesne to provide it.
IV. Reliant Resources, Inc.

Reliant argues that the Duquesne tariff, the POLR I Agreement, and the 1997 Rule 4 contract do not mandate the provision of Generation Avoidance energy at the request of the customer.  Duquesne’s tariff should be interpreted to mean that the provision of Generation Avoidance is at the discretion of the supplier, and not required of it.  Orion and Reliant have thus been improperly forced to provide discounted Generation Avoidance energy since the inception of the POLR I Agreement.  Reliant states that it is willing to sell electricity to U.S. Steel, but not at the reduced Generation Avoidance rate.  Reliant believes it is entitled to reimbursement for the difference between what it was paid for this electricity pursuant to the Generation Avoidance tariff provision, and what should have been charged if Duquesne had not interpreted the tariff incorrectly.
DISCUSSION

I. Standards for Granting a Petition for a Declaratory Order and Adjudicating the Present Dispute


Under Section 331(f) of the Public Utility Code, 66 Pa. C.S. §331(f), the Commission may, in its sound discretion, issue a declaratory order to terminate a controversy or remove uncertainty.  In this case, the parties cannot agree on the proper interpretation of the tariff language at the center of this dispute.  This issue has not been previously litigated, and thus there is no case precedent that points to a clear solution.  Additionally, the parties have not alleged any factual disputes that would necessitate a referral of the Petition to the Office of Administrative Law Judge for hearings.  A declaratory order is therefore the proper vehicle for the adjudication of this matter.  


This is a matter of first impression for the Commission.  The HVPS rate class is unique to Duquesne and we have not found any direct guidance through a review of past tariff disputes involving other Pennsylvania utilities.  Contrary to the assertion in the Answer of U.S. Steel, the Commission has never ruled on when Generation Avoidance energy must be provided.  This subject briefly arose in the restructuring proceeding due to Duquesne’s omission of the section on Generation Avoidance in their proposed tariff.  The Duquesne Industrial Intervenors, which includes U.S. Steel, asserted that this provision was left out inadvertently, which Duquesne itself apparently acknowledged.  The Commission accepted this assertion and denied the proposed tariff change.  However, the Commission has not previously addressed the manner in which Duquesne provides Generation Avoidance energy to retail customers.  Accordingly, U.S. Steel cannot claim that they have justifiably relied on past Commission decisions on the subject of Generation Avoidance when planning its business operations.
In adjudicating this matter we are guided by the Public Utility Code’s requirement that utility rates be just and reasonable. See 66 Pa. C.S. §1301. Duquesne’s interpretation of its tariff must be just and reasonable in order to receive the requested relief.  We also note that we are not required to consider expressly or at great length every contention raised by a party to our proceeding. See University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984).
We also note that Duquesne has filed an Application for a Protective Order in regards to certain proprietary information.  The information Duquesne wishes to protect relates to the 1997 Rule 4 contract with U.S. Steel.  In the interim, Duquesne has offered to make the information available to those parties who wish to view it, consistent with our regulations at 52 Pa. Code §5.423(4).  No party has objected to this Application.  We will therefore grant the Application in the event of any further proceedings related to this matter.  The Office of Administrative Law Judge is directed to adopt and issue the draft protective order attached to Duquesne’s Application.

II. The POLR I Agreement and Duquesne’s Rule 4 Contract with U.S. Steel
The parties acknowledge that the POLR I Agreement required Orion, and therefore Reliant, to adhere to the Duquesne tariff, which includes the Generation Avoidance provision, and any Rule 4 contracts entered into by Duquesne prior to restructuring.  The 1997 Rule 4 contract with U.S. Steel was one such contract identified in the POLR I Agreement.  Based on this, Duquesne and U.S. Steel have asserted that Reliant is thus required to provide Generation Avoidance energy to U.S. Steel upon request, whenever it is physically available. 

Reliant does not deny that it must abide by the POLR I Agreement and any Rule 4 contracts referenced therein.  It acknowledges that the 1997 Rule 4 contract was one of those referenced in the POLR I Agreement.  However, Reliant denies that the Rule 4 contract and the POLR I Agreement required it to provide Generation Avoidance energy whenever requested by U.S. Steel.  
Like the Duquesne tariff, neither the Rule 4 contract nor the POLR I Agreement defines Generation Avoidance energy.  Neither document addresses whether Generation Avoidance energy must be provided at the request of the customer or at the option of the supplier.  The answer to this dispute will therefore not be found in a word by word analysis of the language of these documents.  It will only be determined by considering the justness and reasonableness of Duquesne’s interpretation of its tariff.

III. The provision of Generation Avoidance energy under the Duquesne Tariff

The POLR I Agreement required the parties to adhere to Duquesne’s then existing tariff.  If Duquesne’s interpretation of the tariff is correct, then Reliant must provide Generation Avoidance energy at the request of customer, when available, for the duration of the POLR I Agreement.  Duquesne and U.S. Steel assert that the cost of providing this power is irrelevant as to whether it is available.  It must be supplied whenever it is physically available on the wholesale market.  In their view, Reliant is simply trying to avoid abiding by the terms of an agreement it now finds economically unpalatable.  

We recognize that the language of Duquesne’s tariff is ambiguous on the subject of the supply of Generation Avoidance energy.  Neither the tariff language itself nor its supporting documentation directly addresses the issue of whether Generation Avoidance energy is to be made available upon the request of the customer or the discretion of the supplier. In giving meaning to this provision, the Commission must determine whether Duquesne’s interpretation is just and reasonable.  

It is useful to consider the historical context of this agreement as part of our analysis.  Prior to restructuring, U.S. Steel was able to purchase generation service only from Duquesne.  Duquesne acknowledges that there was real concern in the 1980s that U.S. Steel and some of its other large industrial customers would either be unable to maintain or be forced to relocate their operations, due in part to the existing generation rates under the Duquesne tariff.  Duquesne states that the HVPS rate class, with the Generation Avoidance provision, was therefore added to the tariff in 1987 to encourage U.S. Steel and other industrial customers to remain in operation in western Pennsylvania.  

This tariff change was arguably in the interest of all concerned parties at the time.  U.S. Steel received some of its generation service at a lower rate than it otherwise would have.  Duquesne increased the chance of keeping large, valuable customers in its service territory that might otherwise relocate or cease operations entirely.  Finally, Duquesne’s provision of generation “to customers under Rate Schedule HVPS historically provided a revenue margin contribution which permitted Duquesne to keep other customers’ rates as low as possible.” Reply of Duquesne Light Company in Support of its Petition for Declaratory Order at p. 12. 
In such circumstances, Duquesne had a strong incentive to make Generation Avoidance energy available to U.S. Steel whenever it was requested.  It was better for Duquesne to sell some generation to U.S. Steel at a discounted rate than to sell none at all.  It is difficult to imagine a scenario in which Duquesne would have refused to provide Generation Avoidance energy to U.S. Steel.  Duquesne conceded in its tariff filing in 1987 that it had an excess of generating capacity, noting that approval of the HVPS rate class would “enhance utilization of our generating facilities.”  It does not follow that since Duquesne routinely provided Generation Avoidance to U.S. Steel, that they did so because it was required by their tariff.  It is equally probable that the provision of Generation Avoidance was at Duquesne’s discretion, but always in its interest due to its excess generation capacity.  To argue that Duquesne’s history of routinely providing Generation Avoidance energy is determinative in deciding the correct tariff interpretation is simply a non sequitur.
We note that both the retail and wholesale markets for electricity have radically changed since 1987.  The Federal Energy Regulatory Commission (FERC) opened the wholesale electricity market to competition with the issuance of Order No. 888 in 1996.  Pennsylvania opened its retail electricity market to competition with the passage of the Electricity Generation Customer Choice and Competition Act in 1997.  Retail customers in Pennsylvania may now choose to buy their generation service from any company with an electric generation supplier license that provides service in the customer’s area.
Given these developments, the rationale for the creation of the HVPS rate class would not be valid in the current environment.  With the advent of retail competition, and the expiration of the 1997 Rule 4 contract, U.S. Steel is now free to purchase electricity from any licensed electric generation supplier.  It does not need to relocate its operations in order to take advantage of lower rates for generation service.  Electric power must be transmitted and distributed to it from wherever it is purchased.  If U.S. Steel determines to relocate or cease its operations in southwestern Pennsylvania, it will not be due to high rates for Duquesne’s generation service.  
The incentive for Duquesne to keep such customers has also changed.  As of 2000, Duquesne no longer has any generation assets for which it must find customers.  It has also been allowed to recover stranded costs for past investments as a consequence of its restructuring settlement.  Additionally, this provision no longer provides any clear benefit to Duquesne’s other ratepayers.  With an open market for generation, Duquesne’s other customers can no longer expect to benefit from a “revenue margin contribution” from U.S. Steel.  A significant number of Duquesne’s retail customers are now receiving generation service from suppliers other than Reliant.  The price they pay for generation no longer correlates with what U.S. Steel pays for the same service.
We now turn to the actual language at issue here.  First, we note that the tariff requires that the customer “must inquire as to the availability of generation avoidance for the billing month.”  The tariff language contemplates that Generation Avoidance energy may not be available at all in some circumstances, and that its availability will vary on a month to month basis.  Duquesne and U.S. Steel insist that Generation Avoidance energy is available whenever there is some power for sale that can be transmitted and distributed to U.S. Steel facilities. In effect, they are asserting that power only would be unavailable if every kilowatt of generation that could be transmitted and distributed to the customer was already under contract or otherwise accounted for (i.e. unavailable due to plant maintenance, etc.).
It is hard to believe that this type of scenario is what Duquesne envisioned when it filed its tariff supplement in 1987.  As noted previously, Duquesne had significant generation resources at that time and was concerned that it would lose a large portion of its industrial load.  Duquesne had no expectation that it was going to find enough customers in its service territory for every kilowatt of its available generation then and for the foreseeable future.  If they had had such an expectation, Duquesne never would have proposed the creation of the HVPS rate class.  Why would a utility, on its own initiative, create a discounted rate when the demand for generation equaled or exceeded supply?  In fact, Duquesne was concerned that some of its generation capacity would be idled due to a declining customer base.  The more reasonable interpretation of this tariff language therefore is that Generation Avoidance was meant to be available when it was in the economic interest of both the customer and the supplier, and not simply when it was physically available.  

Second, Duquesne’s interpretation would also lead to extreme results in certain circumstances that would not be in the interest of the public.  One can envision a scenario, during a time of an energy emergency for example, where a generation supplier would be required to provide Generation Avoidance power to U.S. Steel at prices grossly below market rates month after month, even to the point of severe financial harm.  We do not believe that either Duquesne or Orion/Reliant agreed to undertake such a risk when Duquesne filed this tariff supplement or they entered into the POLR I Agreement.
We must also consider a hypothetical situation where Reliant did not fulfill its obligations under the POLR I Agreement.  The Commission was previously faced with a similar situation due to the bankruptcy of NewPower Holdings Inc.  In such an event, U.S. Steel would be presented with the option of either acquiring all of its generation from an alternative supplier at market rates, or requiring Duquesne, as a provider of last resort, to supply generation under the terms of the HVPS rate class of its tariff.  U.S. Steel would likely prefer to acquire a portion of its energy needs from Duquesne at the discounted Generation Avoidance rate.  As Duquesne has no generation assets of its own, it would thus have to obtain power on the open market to meet U.S. Steel’s needs.  Duquesne would incur a financial loss with every such transaction.  It is unclear how Duquesne would recover, if ever, the costs of these Generation Avoidance purchases.  It would not seem consistent with the goals of electric reliability and universal service to impose this type of financial burden on one of our providers of last resort in order to bestow a subsidy to a limited number of customers.
Finally, we note that the tariff provision states that “a mutually agreeable demand threshold” must be reached every month for the provision of Generation Avoidance energy.  What would happen if the parties cannot arrive at a “mutually agreeable” threshold?  Presumably no Generation Avoidance energy would then be provided.  The possibility that Generation Avoidance could not be provided militates against Duquesne and U.S. Steel’s interpretation of the tariff.  If Generation Avoidance energy must really be made available whenever it is demanded, then U.S. Steel should be able to unilaterally set a demand threshold.  However, the tariff provision expressly states that the demand threshold must be “mutually” set.  This language strongly suggests that economic considerations are a factor in whether Generation Avoidance is available, and that its provision is at the discretion of the supplier.
For the above cited reasons, we do not believe that Duquesne’s interpretation of the Generation Avoidance provision of its tariff is just and reasonable.  A just and reasonable interpretation of the Generation Avoidance provision of the Duquesne tariff is that this service can be provided at the discretion of the generation supplier.  Members of the HVPS rate class therefore cannot compel the provision of Generation Avoidance energy from either Duquesne or Reliant.  
Since the Petition has raised a question of first impression involving Duquesne’s tariff, the resolution of which could not clearly be foreseen, it is the Commission’s intention that this decision should have only prospective effect.   This dispute could have been avoided if this issue had been specifically addressed by the parties in their negotiation of the POLR I Agreement.  At that time Reliant, through its predecessor Orion, acquiesced to Duquesne’s past application of the Generation Avoidance provision by not addressing how the 1997 Rule 4 contract without challenging the manner in which it had been historically implemented by Duquesne.  The 1997 Rule 4 contract expired in 2002 and a new contract has not been executed.  Had we been asked during the term of the Rule 4 contract to interpret the provisions of the tariff for the term of the contract, we probably would have reached an interpretation that Duquesne’s actions were reasonable. However, rates designed to promote economic development, such as the HVPS class, are clearly relics of the monopoly era of electric generation.  All parties need to be aware of such pitfalls when entering into generation contracts during the transition period.
We note that Reliant seeks reimbursement for the costs associated with energy billed to U.S. Steel by Duquesne at the discounted Generation Avoidance rate. Reliant has not established that this Commission has jurisdiction to address such issues related to its wholesale power agreement with Duquesne; THEREFORE, 
IT IS ORDERED:

1. That Duquesne Light Company’s Petition for a Declaratory Order is granted.

2. That the just and reasonable interpretation of the Generation Avoidance provision of Duquesne’s tariff is that such energy is to be provided at the discretion of the generation supplier.  Reliant, as the generation supplier for Duquesne’s distribution customers, cannot be compelled to provide such service to members of the HVPS rate class.  Duquesne is not obligated to provide Generation Avoidance energy either.
3. That Duquesne’s Application for a Protective Order is granted.  The Office of Administrative Law Judge is directed to adopt and issue the draft protective order attached to Duquesne’s Application.







BY THE COMMISSION







James J. McNulty,







Secretary

(SEAL)

ORDER ADOPTED: February 6, 2003
ORDER ENTERED: February 6, 2003
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