BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

:

Bernard A. Shipman



:







:



v.



:

Docket No. C-20028477







:

ALLTEL Pennsylvania, Inc.


:







:

INITIAL DECISION
Before

Michael C. Schnierle

Administrative Law Judge

History of the Proceedings


On September 10, 2002, Bernard A. Shipman filed a complaint against ALLTEL Pennsylvania, Inc.  In his complaint, Mr. Shipman complained he has been charged since July 1997 by ALLTEL for its inside wiring protection.  He alleged that his home is a new home and that he never requested the inside wiring plan service.  He asked the Commission to order ALLTEL to refund to him $240.95 that he had been charged for the service.  Mr. Shipman also alleged that since November 2001, ALLTEL had overcharged him by $2.00 per month for Internet service, but he also alleged that ALLTEL had agreed to credit his account for that overcharge.

 

The complaint was served on ALLTEL.  ALLTEL filed an answer to the complaint and a motion to dismiss the complaint.  In its answer, ALLTEL admitted that it has charged Mr. Shipman for its inside wiring maintenance plan since July 1997.  ALLTEL denied overcharging him for that service.  ALLTEL also denied that Mr. Shipman "never gave his consent for the charge."  ALLTEL also averred that Mr. Shipman initiated telephone service to his present address on September 19, 1984.  ALLTEL also alleged that inside wire maintenance charges are detariffed and outside the jurisdiction of the Commission.  ALLTEL made further allegations regarding the merits of the complaint pertaining to the inside wiring maintenance charge that are not relevant to the proper disposition of the complaint.  Finally, ALLTEL admitted overcharging Mr. Shipman for Internet service, but it averred that it credited his account when the error was brought to its attention.   



In its motion to dismiss, ALLTEL repeated on its argument that inside wire maintenance charges are not subject to Commission regulation.  Inexplicably, in its motion, ALLTEL also makes several arguments that bear upon the merits of the case.  From its motion, it is not clear whether ALLTEL seeks dismissal for lack of jurisdiction, or dismissal on the merits.

On October 24, 2002, I was assigned to decide ALLTEL's motion.  Also on that day, a notice was sent to sent a letter to Mr. Shipman informing him that he had ten days to file an answer to ALLTEL's motion to dismiss, pursuant to 52 Pa. Code §5.101.

On October 30, 2002, I received a letter from Mr. Shipman.  This appears to be a response to the ALLTEL motion. In his letter, Mr. Shipman made various allegations that pertain to the merits of the case.  He did not address the jurisdictional issue.  He also noted that he has since discontinued his Internet service from ALLTEL because he was dissatisfied with it.  He alleged that ALLTEL billed him for the Internet service for two months after the service was discontinued. 

Discussion


It is clear that the Commission does not regulate inside wiring.  Re Detariffing of Inside Wire, 62 Pa. PUC 511 (1986).  Because the Commission has ruled that it does not have jurisdiction to regulate the installation and maintenance of inside wire, complaints regarding ALLTEL's charges or policies regarding the installation of inside wire are not subject to Commission regulation.  Inside Wire, 62 Pa. PUC 511 (1986); Graff v. Bell Atlantic - Pennsylvania, Inc., Docket No. C-00945612 (Initial Decision dated May 10, 1994, Final Order entered July 1, 1994); Zaccaria v. The Bell Telephone Company of Pennsylvania, Docket No. C-00924204 (Initial Decision dated August 4, 1992; Final Order entered September 21, 1992).  



Similarly, the Commission has no jurisdiction to regulate Internet service.  This means that the Commission cannot hear complaints regarding billing disputes for such service.  Accordingly, this complaint will be dismissed.



Although I must dismiss this complaint for lack of jurisdiction, I will provide some explanation of this situation to Mr. Shipman so that he may better understand his options in dealing with the situation.



While a telephone company, such as ALLTEL, is responsible for maintenance of its own facilities, including the outside lines that connect a customer to the telephone company's central office, the telephone company is no longer responsible for each customer's inside wiring.  In its decision in Inside Wire, 62 Pa. P.U.C. at 514, the Commission ordered the telephone companies to transfer the inside wiring to the building owners.  Since the telephone companies no longer own the inside wiring, they have no obligation to maintain it.
  On the other hand, a customer who has an inside wire problem may hire any number of private electrical contractors who are qualified to perform the work.  This is a consequence of the telephone industry moving from a highly regulated environment to a competitive environment.  If a customer is unhappy with the price or service received from a particular supplier, the customer's remedy is to shop for a better deal from a different supplier.



A similar discussion applies to Internet service.  Internet service for residential and small business customers consists of two distinct services: the connectivity between the customer and the Internet provider, and the service of the Internet provider who maintains the customer's email accounts, web pages and upstream Internet connectivity.  The Commission does not have jurisdiction over the service of Internet providers because email, access to the World Wide web, web pages, etc., are not considered public utility service.  



Further explanation is required regarding charges for inside wiring maintenance plans and Internet service as they appear on telephone bills.  Under the Commission's regulations, at least the inside wiring maintenance plan is considered "nonbasic service."  52 Pa. Code §64.2 (Definition of "Nonbasic service.").  Charges for nonbasic services may appear on the telephone bill, but nonpayment of such charges may not be the basis for termination of basic telephone service where the bill for basic service is paid.  52 Pa. Code §64.21.  (To my knowledge, the Commission has yet to rule on whether Internet service is a "nonbasic" telephone service when provided by a telephone company.)  Similarly, when a telephone company bills for service that a customer has not authorized, that is considered "cramming."  52 Pa. Code §64.2 (Definition of "Cramming.").  A customer is entitled to have the unauthorized charges removed from the bill, but such removal does not guarantee that the company that imposed the crammed charges will not pursue other collection remedies, such as referral to a collection agency.  52 Pa. Code §64.23(a).  This is generally the case because such unauthorized charges usually involve goods or services that are not subject to the Commission's jurisdiction.  The Commission can only order that the allegedly unauthorized charges be removed from the telephone bill; the Commission has no jurisdiction to adjudicate whether they are in fact owed by the customer.  Here, it does not appear that Mr. Shipman is seeking removal of the inside wire plan or Internet charges from his bill from this point forward; rather, he is seeking a refund of monies paid.  Because these services are not utility services, the Commission is prohibited from making a determination as to whether those monies should be refunded.   Similarly, for this reason, I cannot dismiss this case on the merits. (Regarding his Internet service, it appears that Mr. Shipman's problems with the Internet service billing have been resolved.  In any event, this service would not be subject to a cramming complaint because he initially requested the service.)



A final comment is appropriate here.  Because the Commission lacks subject matter jurisdiction over the service here, I must dismiss this complaint; nevertheless, my ruling is not a ruling on the merits of the underlying dispute.  Mr. Shipman, if he wishes to pursue his complaint, must do so in an appropriate forum.  That forum would be the local District Justice or the local Court of Common Pleas.   



The Public Utility Code, 66 Pa. C.S. §703(b), provides that the Commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.  Because the Commission lacks subject matter jurisdiction over this complaint, I conclude that this complaint should be dismissed pursuant to 66 Pa. C.S. §703(b).

Order


THEREFORE, IT IS ORDERED:



That the complaint of Bernard A. Shipman against ALLTEL Pennsylvania, Inc. at this docket is dismissed with prejudice for lack of subject matter jurisdiction.

Date: December 3, 2003 



                                                     








Michael C. Schnierle








Administrative Law Judge

�  Having ordered the telephone companies to transfer the inside wiring to the building owners, Inside Wire, 62 Pa. P.U.C. at 514, the Commission appears to be unable to return to the previous situation, as the Commission has no authority to regulate the use of private property.  Hertz Drivurself Stations, Inc. v. Siggins, 359 Pa. 25, 58 A.2d 464 (1948).  Drexelbrook Associates v. Pa. Public Utility Com., 418 Pa. 430, 435-436, 212 A.2d 237 (1965); Waltman v. Pa. Public Utility Com., 142 Pa. Commonwealth Ct. 44, 596 A.2d 1221, 1223-1224 (1991), aff'd without op., 533 Pa. 304, 621 A.2d 994 (1993); Ambridge v. Public Service Com., 108 Pa. Superior Ct. 298, 165 A. 47, 49 (1933).
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