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Before the Commission for consideration and disposition is the Complaint of Clinical Trial Services (Clinical) filed on November 5, 2001, against Audubon Water Company (Audubon) alleging that “[t]he quality of water received by (sic) Audubon Water Company is substandard.” Specifically, Clinical asserted that, given the nature of its business as a clinical packager for the pharmaceutical industry, the provision of alleged substandard water by Audubon had resulted in increased water usage and additional water treatment costs.  Moreover, Clinical asserted that its HVAC equipment had been exposed to “accelerated and extreme” deterioration that was caused by Audubon’s water service.

On December 6, 2001, Audubon filed an Answer and Motion to Dismiss, requesting that Clinical’s Complaint be dismissed for lack of subject matter jurisdiction.  Relying upon the decisions of the Pennsylvania Commonwealth Court in Redstone Water Company v. Pennsylvania Public Utility Commission, 2001 Pa. Commw. LEXIS 789, vacated by 2002 Pa. Commw. LEXIS 868, and Rovin v. Pennsylvania Public Utility Commission, 502 A.2d 785 (Pa. Cmwlth. 1986), Audubon argued that the regulation of water quality is the primary and exclusive province of DEP through its administration of the Safe Drinking Water Act (SDWA), 35 P.S. §§ 721.1, et seq, and, as such, is beyond the jurisdictional ambit of the Commission .
  Clinical did not file an Answer to Audubon’s Motion. 

In assessing Audubon’s Motion, the ALJ correctly noted that Commonwealth Court’s initial decision in Redstone Water Company was without force and effect, but considered the Commonwealth Court’s decision in Rovin particularly instructive as to the jurisdictional limitations of the Commission with regard to water quality. Relying upon Rovin decision, the ALJ concluded that the Commission was clearly without the subject matter jurisdiction to regulate the quality of Audubon’s water and, as such, granted Audubon’s Motion to Dismiss.  

While I agree with the ALJ’s ultimate resolution in dismissing Clinical’s Complaint, I must respectfully disagree with the analysis utilized by the ALJ in this matter. 
The examination of the jurisdictional boundaries of the Commission in this regard is undeniably a mixture of a question of law and policy.  Our agency is a legislative creation and, as such, its power to act in any particular matter must arise from our enabling statute. In this regard, Section 501 of the Public Utility Code, 66 Pa. C.S. § 501, vests the Commission with the “general and administrative power and authority to supervise and regulate all public utilities doing business within this Commonwealth” and authorizes the Commission to “make such regulations, not inconsistent with law, as may be necessary and proper in the exercise of its powers for the performance of its duties.”  Following upon this authority, Section 1501 requires, in relevant part, that “[e]very public utility shall furnish and maintain adequate, efficient, safe and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extension, and improvements in or to such service and facilities such as shall be necessary and proper for the accommodation, convenience and safety of its patrons, employees, and the public.”  66 Pa. C.S. § 1501.


Clearly, these provisions, when taken together, set forth the Commission’s unequivocal authority and duty to regulate public utilities and to adopt standards regarding a public utility’s “facilities” and “services.”  Thus, the ultimate question of whether the Commission may regulate the quality of water provided by a utility to its ratepayers must necessarily hinge upon whether the “water” supplied to the ratepayers is part of the “service and facilities” of a public utility.  

“Service” is defined by the Public Utility Code as including “any and all acts done, rendered or performed and any and all things furnished, or supplied by public utilities.”  66 Pa. C.S. § 102.  In the case of a water utility, the water itself is clearly the “service” furnished or supplied.  Therefore, it follows that the Commission may regulate the adequacy, efficiency, safety and reasonableness of the water supplied by the utility to the ratepayers.


Moreover, in exchange for the utility’s provision of safe, adequate and reasonable service and facilities, the ratepayers are obligated to pay rates which cover the cost of service which includes reasonable operation and maintenance expenses, depreciation, taxes and a fair rate of return to the utility’s investors.  Section 526 of the Public Utility Code vests the Commission with the authority and duty to “reject, in whole or part, a public utility’s request to increase its rates where the Commission concludes . . . that the service rendered by the public utility is inadequate in that it fails to meet quantity or quality for the type of service provided..”  66 Pa. C.S. § 526.


An examination of the relationship between rates and service and the Commission’s authority to assess a jurisdictional water company’s provision of safe, adequate and reliable water was undertaken several years ago in Pennsylvania Public Utility Commission v. Pennsylvania Gas and Water Company, 61 Pa. PUC 409, 74 PUR4th 238 (1986).   In that case, an application seeking an increase in rates filed on behalf of Pennsylvania Gas and Water Company (“PG&W”) was challenged by a significant number of ratepayers from the Scranton area expressing dissatisfaction with the quality of water provided to them by PG&W.  There, we specifically noted that:

In reaching a determination as to whether a utility has provided adequate and reasonable service, we note that every customer is entitled to water that is fit for the basic, domestic purposes (e.g. cooking, drinking, washing and bathing).  Although a few isolated and sporadic instances or complaints of water received by customers that is unfit for the aforementioned basic, domestic purposes would not warrant a finding that a utility has failed in its provision of adequate and reasonable service, we believe that probative evidence in a particular case showing a significant failure on the part of a utility to provide adequate and reasonable service would provide a basis for a conclusion that a utility has provided inadequate service.  Finally, we point out that customers are entitled to adequate and reasonable service at the time they are paying their bills, not some optimistic point in the future.  

Pennsylvania Public Utility Commission v. Pennsylvania Gas and Water Company, 61 Pa. PUC at 416, 74 PUR4th at 245 (emphasis in original, footnote omitted).


Since that time, the Commission has employed the reasoning and holding of Pennsylvania Gas and Water in evaluating the service and facilities of jurisdictional water companies and, accordingly, has either denied a rate increase due to pervasive water service problems or has required the company to upgrade their systems to improve water service.  See e.g. Judith L. Yater, et al. v. Mid-Penn Waterworks, Inc., 67 PA. PUC 355 (1988); Pennsylvania Public Utility Commission v. Pennsylvania-American Water Co., 125 PUR4th 521 (1990); Township of Schuykill v. Borough of Phoenixville, Docket No. C-903052 (August 20, 1992); Susan Balla, et. al v. Redstone Water Company, Docket No. C-00992270 (February 8, 2001). 

As the Commission has previously stated, the precise line of demarcation between the DEP’s jurisdiction relating to technical water purity standards and the Commission’s jurisdiction relating to the adequacy and reasonableness of water service is difficult to draw.  See Pennsylvania Public Utility Commission v. Philadelphia Suburban Water Company, 1984 Pa. PUC LEXIS at 77. Yet, it is clear that DEP’s statutory focus in administering the SDWA is the protection of the public health, not the provision of safe, adequate and reasonable utility service and, as such, we would be remiss in failing to address ratepayers’ claims relating to the quality of water provided to them by their water utility.  But, such aims need not be mutually exclusive of one another and the overlap of jurisdiction among the Commission and DEP with regard to water quality that has resulted from many years of public utility jurisprudence and policy has certainly benefited the water industry and ratepayers alike.
  
In recognition of these benefits, the procedures employed by DEP and the Commission in the past have been harmonized to such extent as to promote overlapping jurisdiction.  See Policy Statement Re:  Small Drinking Water Systems Viability and Memorandum of Understanding Between Department of Environmental Resources and Pennsylvania Public Utility Commission, 1993 Pa. PUC LEXIS 147 (November 16, 1993).  For example, on a regular basis, DEP personnel respond to request for information relating to a water company’s compliance with the Safe Drinking Water Act and, in many instances, DEP personnel are called upon to testify in cases before the Commission relating to the quality of water provided to ratepayers.  This level of harmonization of procedures and policies is salutary and as such, we would encourage Commission staff to continue to work with DEP in addressing consumer complaints relating to water quality issues.

Turning to the specific case before us for consideration and disposition today, despite our jurisdiction to assess adequacy and reasonableness of water service issues, there are several factors that operate to influence our decision to accept the ALJ’s recommendation in dismissing Clinical’s Complaint. Initially, we would observe that during Audubon Water Company’s most recent rate proceeding commenced earlier this year, a number of Audubon’s customer and ratepayer advocates expressed some level of dissatisfaction with the quality of water service they received from the utility.  See Pennsylvania Public Utility Commission, Thomas Arena, et al., v. Audubon Water Company, Docket No. R-00027104 (September 25, 2002).  While a number of these participants filed formal complaints in this proceeding, those remaining were given a public forum to express their concerns to the Commission by way of a public input hearing held in Audubon’s service territory.  Ultimately, in resolution of the formal complaints specifically, and the informal concerns generally, Audubon entered into a negotiated settlement whereby it made specific promises to improve its water system in return for rates that will allow it to make such improvements.


Importantly, in our review of Audubon’s rate proceeding, Clinical’s participation, whether formal or informal, was not found.  Thus, while an appropriate forum was available for Clinical to air its concerns to the Commission and to Audubon, it appears that it did not avail itself of this important process.  


Moreover, and in any event, we note that Clinical chose not to file a response to Audubon’s Answer and Motion to Dismiss filed on December 6, 2001, and did not file exceptions to the ALJ’s Initial Decision served on October 3, 2002.   Standing alone, Clinical’s Complaint, did not aver sufficient facts to warrant a finding that Audubon was providing unreasonable service or otherwise violating the Public Utility Code. 


Accordingly, the dismissal of Clinical’s Complaint based on its insufficiency with respect to content, not to the lack of the Commission’s subject matter jurisdiction, is thus warranted.


THEREFORE, I MOVE THAT:
1. That the Initial Decision of Administrative Law Judge Weismandel is modified consistent with this Motion. 

2. The Office of Special Assistants shall prepare an Order consistent with this Motion.  

December 19, 2002


____________________________________


DATE




KIM PIZZINGRILLI, COMMISSIONER







� 	Prior to being vacated by the Commonwealth Court, the ALJ had contemplated dismissing Clinical’s Complaint in reliance upon the Commonwealth Court’s decision in Redstone Water Company, wherein it was held that the Commission exceeded its jurisdictional authority in attempting to regulate the water quality of Redstone.  However, subsequent to the grant of reargument, the ALJ stayed the instant proceedings pending a final decision of the Commonwealth Court in the Redstone case.  On or about September 3, 2002, Redstone Water Company withdrew its appeal in the Commonwealth Court, and by Order Lifting Stay of Further Proceedings, dated September 9, 2002, the ALJ determined that Audubon’s Motion was procedurally ripe for review.


� 	Such benefits were recognized both by DEP and by the National Association of Water Companies, on behalf of its member companies, in the filing of their respective amicus curiae briefs with the Commonwealth Court in support of the Commission’s administrative procedures utilized in the case of Redstone Water Company v. Pennsylvania Public Utility Commission.
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