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     :
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     :

Allegheny Power



     :

INITIAL DECISION
Before

DEBRA PAIST

Administrative Law Judge

HISTORY OF THE PROCEEDINGS


On March 19, 2002, Charles L. Andrew (Landlord) filed a formal complaint which alleged that he owned an apartment building across from the campus of Penn State University in State College, Centre County, and that West Penn Power Company (Utility) had terminated electric service to the apartment building based on its purported discovery of meter tampering.  On April 12, 2002, Utility filed an answer which alleged that, in accordance with its tariff,
 it had terminated electric service to Landlord's apartment building "because of repeated incidents of meter tampering."



I sent the parties a prehearing order to explain hearing procedures.  On 

August 19, 2002, Landlord and Utility participated in a telephonic hearing before me.  

Landlord represented himself and testified in his own behalf.  Utility was represented by legal counsel and witnesses Steven Meyers (a Utility meter reader in the State College area Tr. 50) and Melissa Whiteman (a Utility customer service manager and Mr. Meyers's supervisor Tr. 55 and 61-62) who testified in Utility's behalf.  No exhibits were offered.  I took official notice of Utility's tariff on file with the Pennsylvania Public Utility Commission (Commission) (Tr. 78).  A 79-page transcript resulted.  No briefs were submitted.

FINDINGS OF FACT


1.
Complainant is Charles L. Andrew (Landlord) who is the sole owner of a 6,000 square foot apartment building at 512 East College Avenue, State College, Pennsylvania (Tr. 8).




a.
The apartment building is a split level design with a basement and 3 floors (Tr. 9-11).




b.
The apartment building contains 10 efficiency apartments (Tr. 9-11).




c.
The first floor of the apartment building contains a store (Tr. 9 and 11).




d.
The apartment building contains an 8-bedroom boarding house with 2 bathrooms and a kitchen (Tr. 10-11).




e.
The store and the 10 efficiency apartments are each separately metered for electric service (Tr. 11-12).




f.
One electric meter covers the outside lighting at the apartment building, the boarding house section of the apartment building, the fire alarm system for the apartment building and the common areas of the apartment building such as the utility room (Tr. 12).  Landlord pays for electric service billed through this meter (Tr. 12).




g.
Landlord lives in one of the efficiency apartments in his building and pays for electric service billed through the meter for his apartment (Tr. 11‑13).



2.
All the electric meters serving Landlord's apartment building, including those for the store and individual apartments, are located in the basement utility room which is next to Landlord's apartment (Tr. 12)

 

3.
The door to the utility room in Landlord's building has a digital combination lock which allows anyone who knows the combination to enter the utility room where the electric meters are located (Tr. 18-19).




a.
The door to the utility room goes directly to the outside of the apartment building (Tr. 24).




b.
The utility room in Landlord's apartment building once contained coin‑operated laundry facilities for tenants but is now primarily used for storage (Tr. 13-14 and 52).




c.
Current tenants, prior tenants, and servicemen/repairmen have the combination to the digital lock because Landlord alternates between only two combinations for the lock (Tr. 23-24, 28 and 30).  Utility's meter readers have the combination for the lock (Tr. 52).




d.
Unauthorized entry to the utility room has occurred and has resulted in vandalism inside Landlord's apartment building such as the theft of all the cable wires (Tr. 18-20, 22 and 28).



4.
About one year ago, Landlord broke a meter seal to replace a General Electric circuit breaker which he had purchased for the store in his apartment building (Tr. 14 and 30-31).




a.
When a State College enforcement code office inspector subsequently checked the breaker installation, a broken meter seal was discovered for apartment 3 in Landlord's building (Tr. 14-15 and 31-32).




b.
Landlord does the electrical work at his apartment building himself without the aid of an electrician (Tr. 32-33). 



5.
As of August 19, 2002, Landlord's apartment building was being supplied with electric service from West Penn Power Company (Utility) because the meters in the building had been repaired and had passed a State College code enforcement office safety inspection (Tr. 16 and 76‑77).



6.
From about April of 2001 to August of 2002, the rental units ―including the store― in Landlord's apartment building were vacant most of the time (Tr. 18, 28-30 and 47).



7.
While Landlord's apartment building was not rented to anyone, Utility determined that meter tampering had occurred at the building, and Utility terminated electric service to the building because the safety of the electric meters was in doubt (Tr. 16-18 and 67).



8.
When a meter is pulled, the person pulling the meter can be subjected to an injurious electrical shock (Tr. 38-39).  The first step in pulling a meter is to break the meter seal (Tr. 39).



9.
In November of 2001, Utility meter reader Steven Meyers discovered that a meter in the utility room of Landlord's apartment building was missing both a ring and a seal and was improperly installed at a tilted angle (Tr. 53).




a.
Mr. Meyers called his Utility supervisor, Melissa Whiteman, and was instructed to remove the meter and place a blank socket in its place to avoid an electrical hazard (Tr. 55, 61, 63 and 65-66).




b.
Mr. Meyers immediately complied with the instructions by removing the meter and putting a blank socket in its place (Tr. 55).




c.
The removal of the meter caused a loss of electric service in a portion of Landlord's apartment building (Tr. 55). 



10.
In March of 2002, Utility meter reader Steven Meyers discovered that 3 meters in the utility room of Landlord's apartment building were missing both rings and seals (Tr. 53-54).




a.
Mr. Meyers called his Utility supervisor, Melissa Whiteman, and was instructed to remove the 3 meters and replace them with blank plastic covers to avoid an electrical hazard (Tr. 56, 61, 63 and 65-66).




b.
Mr. Meyers immediately complied with the instructions by removing the 3 meters and installing covers (Tr. 56).



11.
In May of 2001, Utility discovered a broken meter seal at Landlord's apartment building (Tr. 63-64).



12.
Blanking or covering a meter socket results in a loss of  electric service as a safety precaution (Tr. 62).



13.
When a Utility employee removes an electric meter, the employee wears fire-retardant clothing, a helmet, safety glasses, rubber gloves and electrical hazard shoes and boots to avoid electrical shock caused by contact with a live 240-volt circuit (Tr. 54).



14.
If meter tampering is suspected, Utility's policy is to blank/cover the meter socket to avoid safety problems and then advise the affected customer to have the code enforcement office verify that the meter area is safe so that Utility can reset the meter to restore electric service (Tr. 61-62, 65-66 and 69).



15.
Electric service to Landlord's apartment building was terminated for safety reasons when Utility discovered missing meter rings and broken meter seals which raised questions about the safety of the involved electric meters (Tr. 62 and 67). 




 16.
Rule 15 in Supplement No. 140 to Utility's Tariff - Electric Pa. P.U.C. No. 39 states:

Interference with or tampering with the Company's meters, wire, or other facilities, or any act preventing the proper registration of service is prohibited, and the Customer shall pay for all loss or damage caused by his violation of this rule.  The Company may discontinue the supply of service in case of such violation, and it may refuse to reconnect service until the Customer has corrected the improper condition and has complied with the usual requirements of the Company to prevent further violation.  Furthermore, if incorrect metering is caused by such violation, the Customer shall pay an amount estimated by the Company to cover service not properly metered.



17.
To read a Utility demand meter such as those used in Landlord's apartment building, a meter reader must break a plastic demand seal on the meter, read the meter and then reset the demand meter to zero (Tr. 74).



18.
To help deter meter tampering, Utility can place a heavy ring with a lock around its meters (Tr. 74).  A heavy ring with a lock makes meter tampering more difficult but cannot prevent meter tampering (Tr. 74).



19.
Utility does not know who tampered with the meters in Landlord's apartment building (Tr. 56 and 64).

DISCUSSION


The issue in this case is whether Utility properly terminated electric service to Landlord's apartment building
 upon discovering that rings and seals were missing from some of its electric meters inside the building.
  As the complainant, Landlord has the burden of proving, by a preponderance of the evidence, that Utility violated a provision of the Public Utility Code, a Commission regulation or a Commission order when it terminated electric service to his building.  Waldron v. Philadelphia Electric Co., 

54 Pa. PUC 98 (1980); 66 Pa. C.S. §§332(a) and 701; 52 Pa. Code §§5.21(a) and 5.22(a)(4).  The expression "preponderance of the evidence" means that the party with the burden of proof must present factual proof which is more persuasive than the factual proof presented by the opposing party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).

I.
PROPER TERMINATION


Meter tampering is a permissible ground for terminating electric service to a customer under Rule 15 of Utility's Commission-approved tariff (Fact‑finding 16).
  A utility's Commission‑approved tariff has the force of law and is binding on the utility and its customers.  Pennsylvania Electric Co. v. Pennsylvania Public Utility Commission, 663 A.2d 281 (Pa. Cmwlth. Ct. 1995); Brockway Glass Co. v. Pennsylvania Public Utility Commission, 63 Pa. Cmwlth Ct. 238, 437 A.2d 1067 (1981).  Consequently, Rule 15 binds Utility and Landlord.



Utility meter reader Steven Meyers credibly testified to having discovered evidence of meter tampering in Landlord's apartment building when he attempted to read the meters in Landlord's building on two occasions.  Mr. Meyers asserted that, in November of 2001, he noticed that a meter in Landlord's building lacked a ring and a seal and was incorrectly installed at a tilted angle (Fact-finding 9).  Additionally, Mr. Meyers maintained that, in March of 2002, he noticed that 3 meters in Landlord's building lacked 

rings and seals (Fact-finding 10).  Mr. Meyers stated that, upon discovering the meter 

tampering incidents, he immediately reported the incidents to his supervisor, Melissa Whiteman, and followed her instructions to remove the involved meters and blank/cover the involved meter sockets to avoid a possible electrical hazard (Fact-findings 9.a, 9.b, 10.a and 10.b).



Mr. Meyers's testimony about meter tampering incidents at Landlord's apartment building was confirmed by the credible testimony of Ms. Whiteman, a Utility customer service manager who was Mr. Meyers' supervisor in November of 2001 and March of 2002 (Fact-findings 9.a, 9.b, 10.a and 10.b).  Ms. Whiteman added that Utility had also uncovered a meter tampering incident at Landlord's building in May of 2001 when a meter had a broken seal (Fact-finding 11).  The May of 2001 incident may correspond to the admission of Landlord that, approximately one year ago, he deliberately broke a seal on one of the meters in his apartment building in order to replace a circuit breaker for the store in his building and that, when the State College enforcement code officer came to inspect the breaker replacement installation, he discovered that the meter for apartment 3 in his building had a broken meter seal (Fact‑findings 4 and 4.a).



Other than Landlord's admission of having once broken the seal on the meter for the store and his concomitant discovery of a broken meter seal for apartment 3,  Landlord steadfastly claimed during the hearing that he had no knowledge of meter tampering in his apartment building (Tr. 17 and 21).  Both Mr. Meyers and Ms. Whiteman maintained at the hearing that meter tampering had occurred in Landlord's building but they did not know who had done the tampering (Fact-finding 19).



Because Landlord was not identified as the person who had removed all the specified rings and seals from the meters in his apartment building, Landlord argues that Utility improperly terminated service to his building on the ground of meter tampering.



Through the credible testimony of Mr. Meyers and Ms. Whiteman, Utility asserts that meter tampering is a permissible ground for terminating electric service whether or not the identity of the person causing the tampering is known because meter tampering compromises not only the accuracy of meter registrations for billing purposes but also, and more importantly, the safety of the electrical wiring and circuit at the meter (Fact‑findings 7, 9.a, 10.a, 14 and 16).  Underscoring the severity of the danger posed by meter tampering, Mr. Meyers stated that, to remove an electric meter, a Utility employee wears fire-retardant clothing, a helmet, safety glasses, rubber gloves and electrical hazard shoes and boots to avoid electrical shock caused by contact with a live circuit at the meter (Fact‑finding 13; see also Fact-finding 8).



Furthermore, Ms. Whiteman explained that, when meter tampering occurs, Utility cannot be certain whether the meter constitutes a safety hazard for its meter readers or others who come into contact with the meter and therefore Utility takes the precaution of removing the meter and blanking/covering the meter socket until a municipal enforcement code officer inspects the meter area and declares it safe so that Utility can then reset the meter to restore electric service without a safety problem (Fact‑finding 14).  Ms. Whiteman emphatically declared that electric service to Landlord's apartment building was terminated for safety reasons after Utility discovered missing meter rings and broken meter seals which raised doubts about the safety of the electric meters in Landlord's building (Fact-finding 15).



My research has not disclosed any legal precedent which prohibits Utility from terminating service for meter tampering because the identity of the person tampering with the meter has not been established.  Given the potential safety hazard created by the meter tampering at Landlord's building, I conclude that Utility complied with section 1501 of the Public Utility Code
 by terminating electric service to Landlord's building as a precaution to protect the safety of its customer (i.e., Landlord), its employees (i.e., meter readers) and the public (i.e., persons near the meters in the utility room of Landlord's building).  Nor did Utility violate any provision of the Public Utility Code, any Commission regulation or any Commission order by adhering to Rule 15 of its tariff and terminating electric service to Landlord's apartment building after discovering evidence of meter tampering.  Pennsylvania Electric Co.; Brockway Glass Co.; 66 Pa. C.S. §1501; see 52 Pa. Code §§53.25 and 56.81(7).

II.
TAMPER PREVENTION


Landlord contends that Utility should be directed to help prevent future incidents of meter tampering in his apartment building by installing a heavy ring with a lock around its meters (see Fact-finding 18).  Utility counters that Rule 15 of its tariff requires Landlord to correct any improper condition resulting from meter tampering and to act to prevent further tampering (Fact‑finding 16).  In addition, Utility reasons that installing a heavy ring and lock around its meters will not be very effective in deterring meter tampering as long as the meters for Landlord's building are located in a room where unauthorized entry occurs.



The meters which register electric service to Landlord's building are located inside the basement utility room of the building, but the utility room has a door which leads directly outdoors (Fact-findings 2 and 3.a).  The utility room door to the outside has a digital lock whose combination is known by a large number of people because Landlord only alternates between two combinations for the lock and, over time, has provided the combinations to many people (Fact‑findings 3 and 3.c).  Landlord acknowledges that unauthorized entry to the utility room has occurred and has resulted in vandalism including the theft of cable wires (Fact‑finding 3.d).



Inasmuch as the utility room in Landlord's building is used for storage and housing of utility facilities, there seems to be no reason why, at a minimum, the lock on the outside door of the room could not be changed to an entirely new combination which would not be widely distributed (Fact‑findings 3.b and 3.c).  Landlord could either keep the new combination to himself and arrange to be home to give Utility meter readers or other service personnel access to the utility room or Landlord could provide the new combination to select persons with a legitimate need to enter the utility room.  To curtail dissemination of the active combination, Landlord could completely change the lock combination every few months or at least semiannually or annually.



Other possibilities for protecting the meters also exist.  Access to the utility room could be provided by an inside door within the apartment building rather than by the outside door so that the outside door could be barred or otherwise more securely locked to prevent unauthorized entry.  Landlord could build a protective, locked enclosure around the meters or erect walls to divide the utility room into publicly accessible and publicly inaccessible sections with the meters in a section open to the Landlord but not to the public.  Landlord could then admit persons into the meter section only if they demonstrated a legitimate need to access the meters.



Considering Rule 15 of Utility's tariff and the admission of Landlord that unauthorized entry into his building's utility room has occurred and is likely to reoccur unless he takes corrective action to prevent it, I conclude that Landlord is responsible for using additional measures to deter future tampering with the electric meters in his building.  Having the meters located on his property places Landlord in the best position to protect the meters by appropriate modifications of his property such as utilizing a totally different combination for the lock on the outside door of his building's utility room.

CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §701.



2.
As the complainant, Landlord had the burden of proof and did not carry his burden.  66 Pa. C.S. §332(a).



3.
By terminating electric service to Landlord's building after discovering that someone had tampered with the electric meters in the building, Utility complied with Rule 15 of its tariff and did not violate any provision of the Public Utility Code, a Commission regulation or a Commission order.  66 Pa. C.S. §701; 52 Pa. Code §§5.21(a), 5.22(a)(4) and 53.25; see also 52 Pa. Code §56.81(7). 



4.
After discovering meter tampering in Landlord's building, Utility properly terminated electric service to Landlord's building as a precaution to protect the safety of its customer, its employees and the public.  66 Pa. C.S. §1501. 



5.
Given Rule 15 of Utility's tariff and the ease of unauthorized access to the utility room in Landlord's building, Landlord is responsible for using additional measures to deter future tampering with the meters in his building's utility room.  52 Pa. Code §53.25.

ORDER


THEREFORE, IT IS ORDERED:  That the formal complaint filed by Charles L. Andrew against West Penn Power Company d/b/a Allegheny Power at Docket No. C-20027224 is hereby denied.

Dated:  December 5, 2002















DEBRA PAIST








Administrative Law Judge

�	The tariff is a list of Utility's services, rules for service and rates for service.  52 Pa. Code §§53.25-.26. 


�	The termination occurred when the building was not rented to anyone (Fact-finding 7). 


�	Utility restored electric service to the apartment building after the meters were repaired and passed a State College code enforcement office safety inspection (Fact�finding 5). 


�	This tariff provision is consistent with the Commission regulation at 52 Pa. Code §56.81(7) which permits a utility to terminate residential service for "[t]ampering with meters or other utility equipment." 


�	66 Pa. C.S. §1501. 
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