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F-00945631
             v.
PPL Electric Utilities
OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration are the Exceptions of Scott L. Frey (Complainant) filed on October 12, 2002, to the Initial Decision of Administrative Law Judge (ALJ) Ky Van Nguyen, that was issued on September 24, 2002.  PPL Electric Utilities (Respondent) filed Reply Exceptions on October 25, 2002.  

History of the Proceeding



On October 15, 2001, the Complainant filed a Formal Complaint against the Respondent wherein he alleged that, during the period in question, the Respondent had falsely inflated cost analyses and distorted meter tests, resulting in over billing.  The Complainant requested a refund of 25-30% of the amount paid.  The instant Complaint was occasioned by an appeal of a Decision of the Bureau of Consumer Services (BCS) issued on September 10, 2001, at No. 925869.  BCS dismissed the informal complaint filed by the Complainant.  
On November 13, 2001, the Respondent filed an Answer and new matter to the instant Complaint alleging that the Complainant’s claims were barred by the statute of limitations because they occurred before October 15, 1997.  On June 24, 2002, after several continuances, an in-person hearing was held before ALJ Nguyen.  The Complainant participated pro se at the hearing.  The Respondent was represented by counsel.  

On September 24, 2002, the ALJ issued an Initial Decision dismissing the Complaint.  Exceptions and Reply Exceptions were filed as noted above.  

Discussion



We note that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  (University of Pa. v. Pa. P.U.C., A.2d 1217, 1222 (Pa. 1984)).  Any Exception or argument that has not been specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.


Pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. §332(a), the party seeking a rule or order from the Commission is the party that bears the burden of proof in the proceeding.  In the matter before us, the Complainant is seeking a refund of part of his electric bills.  Accordingly, the Complainant bears the burden of proof pursuant to Section 332 (a) of the Code.



The Complainant contends that the ALJ erred in his conclusion that his meter was functioning accurately.  The Complainant further disputes the accuracy of the Respondent’s meter tests as well as the fairness of the survey conducted by the Respondent.  



The record evidence established that the meter installed at the Complainant’s residence during the relevant time period (December 19, 2000 to December 19, 2001) was replaced on February 22, 2001, due to a defective display.  However, the record evidence further established that that defect had no bearing on the accuracy of the meter readings.  (Finding of Fact No. 6).  We note that in Respondent’s Hearing Exhibit 11, which is the BCS’ Decision referenced previously herein, the following finding was made:  
The meter display had missing segments, however, accurate readings were obtained each month because the company used an “insert probe” to obtain monthly meter readings and the defective display did not affect the meter readings. . . . 

The Respondent’s witness, Senior Engineer, Anthony Kubiak confirmed that a meter reader would access a meter with a defective display with an insert probe, which would electrically download the data.  
Furthermore, we note that the record evidence established that the meter tested 100.3 % accurate.  This result was within the limit of plus or minus 2% articulated in the Com​mission’s Regulations at 52 Pa. Code §57.20.  Premised on our review of the record evidence we conclude that the ALJ correctly determined that the relevant meter was in fact accurate.  Accordingly, we shall deny this Exception.  


The Complainant also contends that the ALJ erred in relying on the Respondent’s estimate of the Complainant’s potential use of electricity.  


The Complainant maintains that the usage estimate incorrectly identified certain built-in closets as “holes.”  There was considerable on the record discussion as to whether the “holes” resulted in heat loss.  The Complainant argued that the holes did not lead to an uninsulated area.  The Respondent rejoined that the heat ducts visible through the “holes” were insulated.  This, argued the Respondent, is usually done to prevent heat loss when the ducts are going through a non-heated area such as an attic.  This discussion is essentially moot since the ALJ found that the Respondent did not take this into account in developing its calculation for potential heat usage.  


Additionally, the Complainant contends that the Respondent’s use of different estimate sheets led to inconsistencies in the calculation of the potential energy usage.  


We note that a customer contact supervisor for the Respondent testified that the cost estimate  sheets differed only in the amount of detail provided, and not in the accuracy of the estimates.  (Tr., p. 173).  Therefore, we conclude that the use of multiple estimate sheets did not lead to discriminatory treatment against the Complainant.  



Finally, the Complainant contends that the usage estimate was inaccurate because it overstated the amount of power attributable to the use of certain power tools and incorrectly identified an 11.5 cubic foot refrigerator as a 19‑24 cubic foot refrigerator.  



Based on our review of the survey, in light of the record evidence, we conclude that the estimates used for the power tools are not outside of their potential use.  We further note that the record established that the Complainant was engaged in remodeling his home in the past two years, requiring him to use the power tools more than he normally would.  Additionally, even if we assume that the refrigerator had a decreased usage potential, the survey overall, still establishes that the Complainant had the potential to use the amount for which he was billed. Accordingly, the relevant Exception will be denied.  


Waldron v. Philadelphia Electric Company, 54 Pa. P.U.C. 98 (Order entered March 14, 1980), has been the controlling case for high bill complaints in which complainants are unable to present direct evidence that their meter malfunctioned.  In Waldron, we stated that, while the accuracy of a meter is an important factor, complainants could nonetheless establish a prima facie case establishing an over-billing through evidence that:  (1) the complainants did not have the capacity to use the amount for which they were billed; (2) there were no prior consumption abnormalities; and (3) there were no changes in occupancy.  



However, in Milkie v. Pa. PUC, 768 A.2d 1217, 1219-1220 (Pa. Cmwlth. 2001), the Commonwealth Court found that requiring a ratepayer to establish the Waldron criteria, in order to make out a prima facie case of overbilling by a utility company, is too restrictive.  Instead, the ratepayer can prove its case with any circumstantial evidence which supports a finding that the metered usage exceeded the actual usage.  Id. At 1220 (emphasis added).  If a complainant established a prima facie case, the burden of going forward shifts to the utility to rebut the complainant’s evidence.
  If the utility presents evidence found to be of equal or greater weight than that of the complainant, the complainant fails to meet its burden of proof and the complaint must be dismissed.  Milkie at 1220.



The Complainant herein failed to meet his burden of proof consonant with 66 Pa. C.S. § 332(a).  The Respondent effectively rebutted the Complainants prima facie case by demonstrating in the record that the Complainant had the capacity to use the amount for which he was billed.  Further, a review of the Complainant’s actual billing history shows no abnormalities.  The record establishes the billing history as follows:

January 2001:
6,250 kWh

January 2000:
5,362 kWh

January 1999:
5,309 kWh

January 1998:
4,625 kWh

January 1997:
5,783 kWh

January 1996:
6,720 kWh

Based on our review of the totality of the facts and circumstances in this proceeding, we conclude that the ALJ properly dismissed the Complaint.  Accordingly we will deny the Exceptions; THEREFORE, 


IT IS ORDERED:



1.
That the Exceptions of Scott L. Frey are denied.



2.
That the Initial Decision of Administrative Law Judge Ky Van Nguyen is adopted to the extent that it is consistent with this Opinion and Order.  


3.
That the Formal Complaint of Scott L. Frey, docketed at No. F‑00945631, be dismissed and the record marked closed.  







BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  January 15, 2003
ORDER ENTERED:  January 16, 2003
� 	It should also be noted that pursuant to Section 335(a) of the Public Utility Code, 66 Pa. C.S. § 335(a), the Commission is the ultimate fact-finder in formal complaint proceedings and must weigh the evidence and resolve any conflicts in testimony.  Pennsylvania Electric Co. v. Pa. PUC, 473 A.2d 704 (Pa. Cmwlth. 1984).


�	We note that the data from January 2002 was outside the period of the instant Complaint, and was, therefore, not considered.  
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