BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Nicole Ward




:







:
Docket No.


v.




:







:
C-20028260

PECO Energy Company


:

INITIAL DECISION GRANTING PECO ENERGY COMPANY’S

MOTION TO DISMISS COMPLAINT

Before

Charles E. Rainey, Jr.

Administrative Law Judge

I.  HISTORY OF THE PROCEEDING


On August 1, 2002, Nicole Ward (Complainant) filed a formal complaint (Complaint) against PECO Energy Company (Respondent) with the Pennsylvania Public Utility Commission (Commission).  Complainant objects to paying the intangible transition charge which appears on her monthly bills.  Complainant asserts that losses associated with Respondent’s nuclear power plants are the result of Respondent’s bad decisions, and that she should not have to pay for them.  Complainant requests that the Commission rule that she can stop paying the intangible transition charge.



On August 22, 2002, Respondent filed an Answer, New Matter and Motion to Dismiss the Complaint.  In support of its Motion to Dismiss Respondent argues that: 

· Complainant has failed to set forth a violation by Respondent of the Public Utility Code, Commission regulations or Respondent’s tariff.

· Complainant failed to provide sufficient facts to overcome the presumption that the Commission’s order regarding the restructuring of Respondent is reasonable.

· Respondent’s tariff rates, which were approved by the Commission, are binding on both Respondent and Complainant, and Complainant is estopped from challenging them.

· The Complaint constitutes an untimely petition for reconsideration, rescission or amendment, pursuant to 66 Pa. C.S. §703(g).

· Commission orders permitting Respondent to issue bonds for the recovery of stranded costs are final and irrevocable.

· Even when the allegations made in Complainant’s Complaint are accepted as true, the Complaint still fails to state a claim upon which relief may be granted.

Respondent requests that the Complaint be dismissed.



Complainant did not file an Answer to the Motion to Dismiss.



This case was assigned to me by Hearing Notice dated November 13, 2002.  The Hearing Notice also provided a hearing date of December 27, 2002.

II.  DISCUSSION


Commission regulations provide that a party may move to dismiss a pleading that is insufficient as to substance.  52 Pa. Code §5.101(a)(3).  When considering a motion to dismiss, the Complaint must be viewed in the light most favorable to the Complainant and should be dismissed only when it clearly appears that the Complainant would not be entitled to relief under any circumstances.  Interstate Traveler Services, Inc. v. Commonwealth, Department of Environmental Resources, 486 Pa. 536, 406 A.2d 1020 (1979).  “For the purpose of testing the legal sufficiency of the challenged pleading, a [motion to dismiss] . . . admits as true all well-pleaded, material, relevant facts, and every inference deducible from those facts.”  Marinoff v. Bell Telephone Co. of Pennsylvania, 75 Pa. P.U.C. 489, 491 (1991).



Section 703(b) of the Public Utility Code, 66 Pa. C.S. §703(b), provides in pertinent part that, “The commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.”  It is well settled that a hearing is necessary only to resolve disputed questions of fact, and is not required to resolve questions of law, policy or discretion.  Lehigh Valley Power Committee v. Pennsylvania Public Utility Commission, 128 Pa. Commonwealth Ct. 259, 563 A.2d 548 (1989); Lehigh Valley Power Committee v. Pennsylvania Public Utility Commission, 128 Pa. Commonwealth Ct. 276, 563 A.2d 557 (1989).



In the present case, Complainant challenges the reasonableness of Respondent’s existing rates, specifically its intangible transition charge. 



The intangible transition charge is an amount charged to customers for the payment of holders of an electric utility’s transition bonds.  66 Pa. C.S. §2808(e).  During the process of restructuring to accommodate competition, electric utilities could apply to the Commission for a qualified rate order for the issuance of transition bonds in order to recover its stranded costs.  66 Pa. C.S. §2812.  Stranded or transition costs are defined as, “An electric utility’s known and measurable net electric generation costs, determined on a net present value basis over the life of the asset or liability as part of its restructuring plan which traditionally would be recoverable under a regulated environment but which may not be recoverable in a competitive electric generation market and which the commission determines will remain following mitigation by the electric utility.”  66 Pa. C.S. §2803.



After extensive proceedings, toward the end of the 20th century and the beginning of the 21st century, the Commission issued orders: (1) approving a certain level of stranded costs for Respondent; (2) permitting Respondent to issue transition bonds; and (3) approving Respondent’s intangible transition charges.  See, Re PECO Energy Company, 88 Pa. PUC 377, 186 PUR 4th 105 (1998); and Application of PECO Energy Company for issuance of a Qualified Rate Order under Section 2812 of the Public Utility Code, R-00005030 (March 16, 2000).  The Commission authorized Respondent to bill every customer for the intangible transition charges and found that “such recovery and the imposition of such … Intangible Transition Charges is in the public interest and is just and reasonable.”  Re PECO Energy Company, 88 Pa PUC 377, 385 (1998).



Section 701 of the Public Utility Code, 66 Pa. C.S. §701, provides that “… any person … may complain in writing, setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the commission has jurisdiction to administer, or of any regulation or order of the commission.”  However, Complainant in this case has not set forth in her Complaint any act or thing done or omitted to be done by Respondent in violation of any law which the Commission has jurisdiction to administer, or of any regulation or order of the Commission.  On the contrary, Respondent has merely followed the Commission’s orders permitting it to include intangible transition charges on customer bills.  I must therefore grant Respondent’s motion and dismiss the Complaint because it fails to set forth any violation of public utility law by Respondent.



I also note parenthetically that the Commission could liberally construe the Complaint to be a petition.  See, 52 Pa. Code §1.2.  However, the filing also fails as a petition.  As a petition the filing is both untimely and insufficient.  



The time has long passed for a petition for reconsideration, rehearing or reargument regarding the Commission’s orders.  Commission regulations require such a petition to be filed within 15 days after the Commission order involved is entered or otherwise becomes final.  52 Pa. Code §5.572(c).



Complainant’s Complaint also fails as a petition for rescission or amendment of the Commission’s orders permitting Respondent to place intangible transition charges on customer bills.  See, 66 Pa. C.S. §703(g), 52 Pa. Code §5.572(d).  Complainant has not raised any matter in its Complaint which would convince the Commission that it should exercise its discretion to rescind or amend its orders.  West Penn Power v. Pennsylvania Public Utility Commission, 659 A.2d 1055, 1065 (Pa. Commw. 1995).



For all of the foregoing reasons I must grant Respondent’s Motion and dismiss the Complaint.

III.  ORDER


THEREFORE,



IT IS ORDERED:



1.
That PECO Energy Company’s Motion to Dismiss the Complaint is granted.



2.
That the Complaint of Nicole Ward v. PECO Energy Company at Docket No. C-20028260 is dismissed.



3.
That this case be marked closed.







_____________________________________







CHARLES E. RAINEY, JR.







Administrative Law Judge

Date:
December 10, 2002
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