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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration are the Exceptions of AT&T Communications of Pennsylvania, Inc. (AT&T) filed June 6, 2002, to the Initial Decision (I.D.) of Chief Administrative Law Judge (CALJ) Robert A. Christianson, issued 

May 17, 2002. 



The May 17, 2002 Initial Decision recommended dismissal, without prejudice, of a Formal Complaint of AT&T, which, inter alia, requested the commencement of an investigation into Verizon North Inc.’s (Verizon North’s) intrastate carrier access charges.  CALJ Christianson determined it to be efficient and prudent to stay or dismiss AT&T’s Formal Complaint, “in favor of [a] broader investigation of this matter” in light of the fact that the Commission has commenced a proceeding entitled the Access Charge Reform Investigation at Docket No. M-00021596.  (I.D., p. 2).



Verizon North and the Office of Consumer Advocate (OCA) filed Replies to AT&T’s Exceptions on June 17, 2002.
History of the Proceeding



In a Formal Complaint filed on March 20, 2002, AT&T sought (1) a commencement of an investigation of Verizon North’s intrastate carrier access charges; (2) a determination that Verizon North’s access charges were unjust and unreasonable; (3) a reduction of Verizon North’s carrier access charges to “a level that is no higher than the rate currently charged by Verizon Pennsylvania Inc. (Verizon PA); and (4) such other relief as the Commission should deem just and appropriate.  (Complaint, pp. 7-8).



On April 11, 2002, Verizon North filed an Answer (Answer) and Motion to Dismiss.  AT&T opposed Verizon North’s Motion.  Additionally, Notice of Intervention was filed by the OCA.  On May 17, 2002, the Initial Decision of Chief ALJ Christianson was issued.  CALJ Christianson recommended dismissal of AT&T’s Complaint, without prejudice.  As noted, Exceptions and Reply Exceptions were filed.
Related Cases


It is important to note that the instant Complaint is closely related to two previously entered Commission Orders that addressed further reductions to access charges in Pennsylvania.  Those two Orders are the Global Order
 and the Bell Atlantic-Pennsylvania, Inc./GTE North Merger Order (Merger Order).
  A summary of the pertinent aspects of those Orders as they relate to this proceeding follows.

A.
Global Order



In Ordering Paragraph No. 4 of our Global Order, we directed “[t]hat on or about January 2, 2001, an investigation upon Commission motion shall be instituted to, inter alia, further refine solutions to the question of how the Carrier Charge pool will be reduced and to examine the appropriateness of a toll line charge to recover any resulting reductions.”  At pages 33-39 of our Global Order, we also discussed changes that GTE North Inc. (now Verizon North Inc.) was required to make concerning its access charges prior to the Commission’s investigation that was scheduled to commence on January 2, 2001.



Specifically, we required GTE North Inc. [Verizon North] to comply with the following directives pertaining to access charges:

1.
GTE will conform to the terms of the small company CC Pool but will not be in the small company pool.

2.
GTE will reduce originating and terminating traffic sensitive access charges to $0.009 per minute at each end, and the revenue impact ($7.2 million) of this reduction is captured in a separate GTE Pool which is established pursuant to this Order.

3.
GTE will convert its CCLC to a flat rate CC that is billed consistent with the Small Company USF Plan.  

4.
The GTE CC pool is initially set at $11.5 million.  (Switched Access of $7.2 million, IntraLATA toll of $6.5 million, and estimated expense reductions of $2.2 million).

5.

GTE will reduce intraLATA toll rates to achieve an average rate of 11¢ per minute.  The revenue impact ($6.5 million) of this reduction is captured in the GTE CC Pool.

6.
GTE will use the basic structure of the Small Company USF and the GTE Fund will be included in the Commission proceeding referenced below.

B.
Merger Order



In Ordering Paragraph No. 11 of our Merger Order, we directed “[t]hat the issue of access charge parity for Bell Atlantic-Pennsylvania, Inc. [now Verizon Pennsylvania Inc.] and GTE North Inc. [Verizon North Inc.] (Joint Applicants) be incorporated into the Commission’s statewide investigation pertaining to access charges.”  During the pendency of the Bell/GTE merger proceeding, the Pennsylvania Office of Attorney General and the Joint Applicants executed and placed in the record a Memorandum of Understanding (MOU) which proposed to resolve several complex issues with a series of conditions that would govern the disposition of the Bell/GTE merger.  



On pages 36-39 of our Merger Order, we provide the following specific details concerning how the MOU between the Joint Applicants for merger (Bell Atlantic-Pennsylvania Inc. and GTE North Inc.) and the Pennsylvania Office of Attorney General would be carried out upon entry of our Global Order, as follows:

Access charge reform was a substantial part of the Global Order.  The MOU addresses access charge reductions in a manner which initially proposes that BA‑PA implement such reductions as they were proposed in BA-PA’s Petition in the Global proceeding.  However, the MOU provides that if an alternative proposal would be adopted in the Global Order, then the Commission’s decision would supersede the MOU stipulation for access charges.  It is therefore consistent with the MOU to adopt those positions contained in our Global Order.

We also note that there is a significant issue in the MOU regarding a proceeding to determine statewide access charges for both GTE North and BA-PA.  The MOU provides, in pertinent part, that within 30 months after the merger closing [or by December 31, 2002], the Joint Applicants will commence a proceeding for the purpose of developing access charge parity for both companies based on consolidated cost studies.  Nothing in the MOU purports to prohibit BA-PA and GTE North from arguing in this combined proceeding that any additional reductions that the Commission orders should be implemented on a revenue neutral basis.  The question of achieving access charge parity between BA-PA and GTE North was not an issue in the Global Order.  However, in the Global Order, we have provided for an investigation to achieve permanent solutions to access charge reform on or about January 2, 2001.  Given the substantial impact a proceeding based on consolidated cost studies may have on the ratepayers for BA-PA and GTE North, we shall direct that the 30-month period provided for in the MOU be “rolled-in” and made a part of the Commission’s statewide investigation pertaining to access charges.



By Secretarial Letter dated October 24, 2001, at Docket No. M-00021596, we acknowledged that the formal statewide access charge investigation that was to commence on or about January 2, 2001, had been “postponed” due to “the more pressing matter of Verizon’s Section 271 application.”  At that time we initiated a collaborative to determine whether Parties could reach an agreement to further reduce ILECs’ access charges and the carrier charge pool, which was established in the Global Order, in lieu of a formal on-the-record proceeding.  That collaborative is still ongoing.

AT&T’s Formal Complaint



In its Formal Complaint, AT&T cited the Merger Order and Global Order directives, inter alia, in seeking a Commission investigation of all of Verizon North’s intrastate carrier access charges.  (Complaint, p. 5).  In addition, AT&T urged the Commission to reduce Verizon North’s carrier access charges to a level comparable to the rate currently charged by Verizon PA.  AT&T urged the Commission to act “immediately” to eliminate an alleged anti-competitive potential inherent in the access charge rates of Verizon North.  (Complaint, p. 7).  In support of this allegation, AT&T claimed that it must pay approximately 8 cents per minute for toll calls that they originate and terminate in Verizon PA’s service territory and approximately 12 cents per minute for toll calls that they originate and terminate in Verizon North’s service territory.  (Complaint, p. 4).  AT&T alleged that these access rates are “substantially” in excess of Verizon North’s costs and significantly higher than those of Verizon North’s affiliate, Verizon PA.  (Complaint, pp. 4-5).



Furthermore, AT&T submitted that Verizon offers toll calling plans, such as Verizon’s “e-Values Plan” in Verizon North’s service territory with retail toll rates as low as $0.05 per minute.  AT&T expressed concern that the differential between Verizon’s actual cost of providing access services and the rates Verizon charges its toll competitors for that same service is potentially anti-competitive and cannot be cured through the imputation test that the Commission ordered in the Global Order.  AT&T also expressed concern that the Commission’s statewide proceeding, which was to commence in January 2001, may be delayed indefinitely.  AT&T argued that the fact that Verizon received its Section 271 grant of authority
 makes it even more urgent that Verizon North’s access charge rates be reduced to a level that will remove any anti-competitive potential inherent in Verizon North’s access charges so that AT&T and other IXCs can effectively compete in providing toll services in Verizon North’s service territory.  (Complaint, pp. 6-7).



In its Answer, Verizon North asserted that AT&T’s Formal Complaint violates the Commission’s decision in the Global Order in that the Global Order expressly states that the Commission would “further refine” solutions to access rate structure in a statewide investigation involving all ILECs.  Verizon North also responded that AT&T’s Formal Complaint is premature in light of the fact that the Merger Order set December 31, 2002 as the date for Verizon North to make a proposal to develop access charge parity based on consolidated cost studies with Verizon PA.  Verizon North argued that it was the Commission’s intent in the Merger Order to roll-in the consolidated access cost proceeding with the ongoing statewide access investigation, rather than considering the Verizon issues in isolation.



With regard to AT&T’s alleged concerns of unfair competition, most of which point to the grant of authority under 47 U.S.C. § 271, Verizon North responds that Verizon Long Distance pays Verizon North the same access charges that AT&T pays. Verizon North also contended that AT&T misrepresented Verizon Long Distance’s “e‑Values Plan” when it stated that Verizon North offers a $0.05 cent per minute of use rate on weekends, but failed to note that Verizon North charges $0.11 per minute of use on weekdays for IntraLATA Calls.  (Verizon North Answer, p. 7).  Verizon North maintains that the intraLATA toll rates it charges its customers are consistent with the Commission’s service-level imputation test where total toll revenues must exceed total 
imputed access charges.  (Verizon North Answer, pp. 7‑8).  Verizon North also responded that it is not able to verify the accuracy of AT&T’s calculations when it attempted to “weight” various access rates for Verizon North and Verizon PA, but it appears that the factor AT&T used to account for non-conversation minutes would inflate estimates of the Verizon companies’ effective access rates.  (Verizon North Answer, p. 9, 10).



In its Motion to Dismiss, Verizon North submitted that the Commission has begun the statewide access investigation with Sprint and the Rural Telephone Company Coalition and will “roll-in” Verizon North and Verizon PA at the appropriate time.  AT&T opposed Verizon North’s Motion.
ALJ’s Initial Decision



In the Initial Decision, CALJ Christianson noted that, consistent with the Commission’s Global Order and Merger Order, the Commission has initiated a [collaborative] proceeding to address access charges in Pennsylvania.
  In light of this proceeding, CALJ Christianson reasoned that it would be more efficient and prudent to dismiss AT&T’s Complaint in favor of the Commission’s industry-wide investigation of access charges.  (Slip op., p. 2).  Based on the foregoing, CALJ Christianson recommended dismissal of AT&T’s Complaint, without prejudice.

Discussion

A.
Exceptions



We are reminded that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  (University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217, 1222 (Pa. Cmwlth. 1984)).  Any Exception or argument that is not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.



1.
Procedural Due Process

In its Exceptions, AT&T objects to CALJ Christianson’s dismissal of its Complaint and argues that the dismissal violates Section 701 of the Public Utility Code (Code), 66 Pa. C.S. § 701.  According to AT&T, its right to pursue adjudicatory relief of the allegations of excessive access charges is not superseded by the Commission’s statewide access charge investigation.  To the contrary, AT&T maintains that, consistent with Section 701, it has filed a formal written Complaint in which it alleges that Verizon North’s access charges violate Section 1301 of the Public Utility Code, 66 Pa. C.S. §1301.  In addition, AT&T argues that, because it was not afforded the opportunity to be heard, the ALJ’s dismissal of its Complaint does not comport with Section 504 of the Administrative Agency Law, 2 Pa. C.S. §504, which specifically provides that no adjudication by an agency of the Commonwealth is valid unless the party has been afforded “an opportunity to be heard.”.  (AT&T Exc., pp. 5-6).  



AT&T considers the CALJ’s decision to dismiss its Complaint to be a direct result of Verizon North’s Motion to Dismiss.  AT&T submits that preliminary motions to dismiss addressed to the legal sufficiency of a complaint are analogous to the preliminary objection (in the nature of demurrer) authorized by Rule 1028(a) of the Pennsylvania Rules of Procedure.
  AT&T further submits that the Pennsylvania Supreme Court has held that such preliminary objections will be granted only where dismissal is “clearly warranted and free from doubt.”
  AT&T argues that the ALJ’s decision is far from being “clearly warranted and free from doubt.”  (AT&T Exc., pp. 4-5).



Based on its opinion that the CALJ’s decision to dismiss its Complaint does not satisfy the requirements of the Administrative Agency Law and is not in accordance with the Code, AT&T urges the Commission to reject the CALJ’s recom​mendation and reinstate its Complaint.  (AT&T Exc., p. 6).  In the alternative, if the Commission prefers to address the issue of Verizon North’s access charges within the context of its access charge investigation, then AT&T urges the Commission to consolidate the Complaint into that investigative proceeding and direct both Verizon North and Verizon PA to participate in that proceeding.  (AT&T Exc., pp. 11-12).



While it does not advance an opinion on the substantive issues raised by the AT&T Formal Complaint, the OCA replies that AT&T should be afforded an opportunity to litigate the issues on the merits.  The OCA claims that, because the issues in the instant proceeding involve substantial property rights, in an adjudicatory context, an on-the-record hearing, rather than the collaborative intended for the access charges investigation, is appropriate.
  (OCA R.Exc., p. 3).  

Second, like AT&T, the OCA maintains that because this is an agency adjudication, a formal hearing process is necessary to guarantee the Parties full due process.  (OCA R.Exc., p. 4).  OCA is of the opinion that the pending Access Charge Investigation is not a substitute that would comport with the procedural due process requirements necessitated by matters involving substantial property rights.  Furthermore, the OCA argues that because of the limitations on the Access Charge Investigation proceeding, due to its collaborative nature, administrative efficiencies may not result, as well.  (OCA Exc., p. 4).  Therefore, the OCA submits that the Commission should reinstate AT&T’s Complaint and conduct formal hearings to resolve the issues.



Verizon North replies that the Commission should deny AT&T’s Exceptions and adopt the ALJ’s recommendation.  Citing similar arguments contained in its Answer and Motion to Dismiss, it is Verizon North’s view that (1) the procedures of the Global Order preclude complaints such as AT&T’s, which would single out a particular ILEC’s access charge rates; and (2) AT&T’s Complaint is premature, in light of the schedule for a consolidated proceeding addressing access charges approved in the Merger Order, which is to occur on, or before, December 31, 2002.  (Verizon North Answer, pp. 1-3).  Verizon North reiterates that the schedule and procedures established by the Commission in previous orders to address the issue of Verizon North’s access charges should remain unchanged.  As such, it urges the Commission to dismiss AT&T’s Complaint, without prejudice, as recommended by the ALJ.  (Verizon North Reply Exc., p. 7).

Disposition

We shall, for the reasons that follow, reverse the ALJ’s recommendation to dismiss AT&T’s Formal Complaint, consistent with this Opinion and Order.


2.
AT&T’s Request for An Immediate Access Charge Investigation



In its Exceptions, AT&T argues that the best way to address the access charge issues in its Complaint is for the Commission to reinstate it, and then to act expeditiously to grant the requested relief by immediately reducing Verizon North’s access rates to the level currently charged by Verizon PA.  In the alternative,  AT&T submits that if the Commission prefers to address Verizon North’s access rate issues in the context of a broader investigation, it should immediately commence such an investigation pursuant to 66 Pa. C.S. §1309, consolidate AT&T’s Complaint in that investigation, direct Verizon PA and Verizon North to participate as parties to that investigation and establish a definitive timetable for resolution of such a proceeding.  (AT&T Exc., pp. 3-4).



AT&T does not look favorably on resolving its Complaint in the ongoing Commission collaborative on access charges.  AT&T argues that even though it is the Commission’s desire that interested companies discuss access issues in the context of a collaborative, the existing collaborative has yet to include resolution of the Verizon North access problem.  As such, AT&T maintains that the ongoing collaborative is not a substitute for the formal adjudicatory proceeding AT&T invoked.  (AT&T Exc., p. 7).  Furthermore, AT&T is concerned about how much longer the collaborative will continue in light of the fact that, in accordance with the Global Order, an investigation to the reduction of the Carrier Charge pools were to be commenced in January 2001 implemented no later than December 31, 2001.  AT&T also argues that nothing in the Merger Order altered those dates.



In citing various limitations of a collaborative format for the resolution of AT&T’s Complaint,
 the OCA replies that this particular collaborative has the increased risk of litigation after the fact and that there is no guarantee that forcing AT&T to address access charge issues in the Access Charge collaborative will produce the administrative efficiency the Commission often seeks to create when conducting collaboratives.  As such, the OCA agrees with AT&T that the formal hearing process is the appropriate mechanism with which to address AT&T’s Complaint.  (OCA R.Exc., pp. 4-5).



In its Replies, Verizon North asserts that there is no reason why AT&T cannot wait for the Commission to resolve its statewide access investigation under the procedure and schedule it sees fit to pursue.  Verizon North notes that AT&T did nothing for more than a year after the January 2001 deadline to initiate a statewide access charge investigation, and nearly two years after the closing of the Bell Atlantic-PA/GTE North merger.  (VZ North R.Exc., p. 2).  



Verizon PA also argues that there is no need for AT&T to be so concerned about instituting a separate investigation into Verizon North’s access charges in light of the fact that since the advent of intraLATA presubscription, competitors’ share of the toll market in Verizon North’s territory has grown from 20% to 75%, while Verizon North’s toll revenues have fallen to slightly more than a tenth of what they were before pre-subscription.  Furthermore, Verizon argues that its long distance affiliate, Verizon Long Distance, pays the same access charges as AT&T and that the entry of a separate Verizon affiliate into the competitive interLATA long distance market does not alter the access charge analysis.  (VZ North R.Exc., p. 7).

Disposition



The issue here is whether it is prudent to permit AT&T’s Formal Complaint against Verizon North to proceed separately from the consolidated investigations established by our Global and Merger Orders.  It is important to note at this point that it is our preference that the Parties endeavor to address and resolve the issues addressed in AT&T’s Formal Complaint against Verizon North in the context of the collaborative proceeding at Docket No. M‑00021596, which is the vehicle that is currently in place to conform with the directives of our Global and Merger Orders for a statewide access charge investigation.  We also note that it is our preference that the access charge issues related jointly to Verizon North and Verizon PA proceed on a separate track of the collaborative statewide access charge investigation.


In our Global Order, we specifically stated that the Bell/GTE merger was not included in the scope of the Global proceeding.  (Global Order, footnote 23, p. 34).  As such, in that context, we directed the initiation of an investigation to address the proper level of the Carrier Charges (CC) and how the Carrier Charge pools associated with Universal Service can be further reduced.  However, the CC is only one component of a local exchange company’s switched access charges, and AT&T, in its instant Complaint, is seeking a broader examination of Verizon North’s switched access charges when it challenges the reasonableness of all of Verizon North’s switched access charges, and not merely one component (e.g., the CC) of Verizon North’s access charges.



On the other hand, the focus of our Bell/GTE Merger Order was broader.  While we pointed out in the Bell/GTE Merger Order that achieving access charge parity between Verizon North and Verizon PA was not an issue in the Global Order, we viewed it beneficial to incorporate the MOU provisions into the Commission’s statewide investigation.
  As such, the means by which to achieve access charge parity for all access charge elements between Verizon North and Verizon PA is one of the issues to be addressed in our statewide access charge investigation.
  It is this part of the consolidated investigation that is more pertinent to the concerns addressed by AT&T in its Complaint since all access charge elements of the Verizon companies are to be addressed as well as their associated costs.

In light of the fact that our position with regard to consolidating the various access charge issues of Verizon North and Verizon PA’s into one investigation remains unchanged, we shall consolidate AT&T’s Formal Complaint in the matter before us with the access charge parity issues based on the consolidated cost studies directed in the Merger Order as well as the further access charge reductions of Verizon PA and Verizon North contemplated by the Global Order, into an-on the record investigation before the Commission’s Office of Administrative Law Judge.



However, given our preference that AT&T and Verizon North strive to work out their differences in the ongoing access charge collaborative, and in an effort to afford the Parties an opportunity to reach an agreement in this matter, we will hold in abeyance our decision to consolidate the outstanding matter pertaining to Verizon North’s and Verizon PA’s access charges (i.e., the requirements of our Global and Merger Orders as they pertain to Verizon North’s and Verizon PA’s access charges and the Formal AT&T Complaint) for forty-five days from the entry of this Opinion and Order.  During this period, the Parties are directed to work with the Commission’s Office of Fixed Utilities Services in the Collaborative at Docket No. M‑00021596, to facilitate settlement of this matter.  This settlement should strive to resolve the issues raised by AT&T in its Formal Complaint as well as to establish access charges for Verizon North which are at parity with the present level of Verizon PA’s access charges.  If the Parties are unable to reach a settlement within forty-five days, the outstanding matters will proceed to be resolved via a consolidated on-the-record investigation proceeding before an assigned ALJ.

The consolidation of these three proceedings is consistent with our initial intent in the Global and Merger Orders.  That is, the further reductions of access charges of Verizon North and Verizon PA and parity between access charges for Verizon North and Verizon PA should be further examined in Pennsylvania.  While Verizon PA is not a formal party to the AT&T Formal Complaint, it was, as a party to the Global Order and Merger Order proceedings, directed to participate in the statewide access charge investigation.  Our action today merely bifurcates the statewide access charge investigation of the small rural ILECs and The United Telephone Company of Pennsylvania from the access charges issues related jointly to Verizon North and Verizon PA.  In other words, we shall consider the access charge issues separately for Verizon North and Verizon PA, in accordance with this Opinion and Order, and the statewide investigation as it relates to all other Pennsylvania ILECS shall continue to proceed in a collaborative setting as established by our Secretarial Letter dated October 24, 2001, at Docket No. M-00021596, to the extent that collaborative is fruitful.

Accordingly, we shall grant AT&T’s Exceptions and reverse the CALJ’s Initial Decision, consistent with the discussion in this Opinion and Order; THEREFORE, 



IT IS ORDERED:  

1.
The Exceptions of AT&T Communications of Pennsylvania, Inc, are granted, consistent with this Opinion and Order.

2.
That the Recommended Decision of Chief Administrative Law Judge Robert A. Christianson is reversed.
3.
That the Formal Complaint of AT&T Communications of Pennsylvania, Inc. is, hereby, reinstated.

4.
That the Access Charge Investigation proceeding at Docket No. M‑00021596 is hereby bifurcated and all matters relating to further access charge reductions of Verizon North Inc. and Verizon Pennsylvania Inc. and all matters relating to access charge parity between Verizon North Inc. and Verizon Pennsylvania Inc. resulting from the Merger Order at Docket No. A-310200F002, are severed and consolidated into the AT&T Communications of Pennsylvania, Inc. v. Verizon North Incorporated proceeding at Docket No. C-20027195.

5.
That the Parties shall have forty-five (45) days from the entry of this Opinion and Order to advise the Commission whether a settlement has been reached in this matter.  During this period, the Parties are directed to work with the Commission’s Office of Fixed Utilities Services in the Collaborative at Docket No. M‑00021596, to facilitate settlement of this matter.  This settlement should strive to resolve the issues raised by AT&T in its Formal Complaint as well as to establish access charges for Verizon North which are at parity with the present level of Verizon Pennsylvania’s access charges.

6.
That if, within forty-five (45) days of entry of this Opinion and Order, the Parties do not advise the Commission that a settlement has been reached, this matter, as consolidated herein, shall be referred to the Office of Administrative Law Judge for initiation of an on the record investigation, consistent with this Opinion and Order.



7.
That the Commission’s Secretary shall serve a copy of this Opinion and Order on Verizon Pennsylvania Inc. and all Parties to this proceeding.



8.
That the Commission’s Secretary shall serve a copy of this Opinion and Order on the Bureau of Fixed Utilities Services.


BY THE COMMISSION,







James J. McNulty







Secretary

(SEAL)

ORDER ADOPTED:  December 19, 2002

ORDER ENTERED:  December 24, 2002
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