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Procedural History



On November 26, 2001, Constance P. Smith (Smith or Complainant) filed a Complaint against PECO Energy Company (Respondent or PECO) alleging that due to the format of the bill, she thought she was being charged for services to the meter that was turned off.  She states that she then asked to be removed from the New Power program.  After being removed, she realized that the formatting of the bill had confused her.



Smith wants the PUC to get her back on the New Power program, and to make PECO reformat its bills so other people are not confused.



The Mediation Unit of the Office of Administrative Law Judge began review of this case on December 20, 2001.  An Interim Order dated January 15, 2002 was served, and a report was filed in accordance with the Order.  Review was completed on February 21, 2002.



On January 7, 2002, PECO filed its Answer, New Matter and a Motion to Dismiss, with no notice to plead attached.  



PECO denies that Smith was improperly placed in Competitive Default Service (CDS) program with New Power, and avers that Smith exercised the one-time right to opt out of participation in the program, and that PECO confirmed that request and processed it on April 23, 2001.  PECO further avers that it cannot re-enter a customer in the CDS program once they have opted out of the program.



PECO further avers that the supplier charges are correct, and that it is unable to control how such charges appear on its bill statements.  PECO further avers that in this case, the New Power information contained on Smith’s bill statement is the result, including format and location on the bill, of the data entry process selected and used by New Power.  PECO denies that it can alter the format and location of New Power’s charges on the bill, and avers that Smith must take these issues up directly with New Power.



In its New Matter, PECO contends that Complainant has failed to set forth a violation by PECO of the Public Utility Code, a Commission Order, or any other regulation or law, and asserts that Smith is not entitled to any relief against PECO.  PECO further argues that the only issue Smith raises is dislike of the location of supplier information on PECO’s consolidated bill statement, and that therefore, the complaint must be dismissed.  



The gravamen of PECO’s Motion to Dismiss (Motion) has been previously stated in its Answer and New Matter:  Smith was properly placed in the CDS program, exercise of the option not to participate is not reversible, and the format and location of New Power’s charges on PECO’s consolidated bill are controlled solely by New Power, so that Smith must go directly to New Power about these complaints. 



On March 14, 2002, the Commission issued a hearing notice scheduling an initial telephone hearing to be held on this case on Friday, May 10, 2002 at 10:00 a.m.  The case was assigned to Administrative Law Judge Allison K. Turner (ALJ) for hearing and decision.  The hearing was later converted to an in-person proceeding at the desire of the complainant.  She had originally requested an in-person hearing, but this request was overlooked at the time of the first hearing notice.



Complainant Smith did not respond to either the Motion to Dismiss or the New Matter.



On May 1, 2002, the ALJ served a Prehearing Order and Order Ruling on PECO’s Motion to Dismiss.  In this Order, the ALJ established basic procedures to be followed before and during the hearing, and denied PECO’s Motion without prejudice.



On May 1, 2002, PECO filed the exhibits it plans to submit for the record at the telephonic hearing.



On May 2, 2002, Henri P. Marcial, Esq., sent a letter to the ALJ and the Complainant requesting a continuance if the Motion to Dismiss was denied.



On May 7, 2002, Smith sent a fax to the ALJ and Marcial opposing the continuance because she had arranged time off from her job some time in advance to participate in the hearing, and asking to attend the hearing in person.  The continuance request was denied, and the hearing was held in-person.



The hearing was convened as scheduled.  A transcript of 114 pages was created.  Smith appeared and represented herself.  She testified and sponsored four (4) exhibits, Smith A (copies of PECO bills), B (copy of New Power statement), C (a copy of her complaint), and D (a copy of PECO’s Answer, New Matter and Motion to Dismiss), which were admitted to the record.  Henri P. Marcial, Esq., appeared and represented PECO.  He called one witness, Kurt Sontag (Sontag), and sponsored two (2) exhibits which were admitted to the record as PECO Exhibits 1 (letter from Dave Mick) and 2 (minutes of EDEWG conference call 5/3/2001) (PECO 1 and 2).



The parties did not desire to file briefs.



On October 8, 2002, the ALJ issued an Order Closing the Record.

Findings of Fact



1.
The respondent is PECO Energy Company, which is a corporation that provides natural gas and electric service for compensation in Pennsylvania.



2.
The complainant is Constance P. Smith who lives at 304 Marks Street, Darby, PA, 19023-1714.  She is a residential customer of PECO.  Tr. 14.



3.
 Smith was also previously a customer of NewPower Energy Company.  Tr. 15



4.
Smith had an off-peak meter serving her water heater.  Her water heater broke, so she turned the meter off.  However, she continued to be billed $4.58 a month for having the meter in place.  PECO contacted her about this charge, which she chose to continue to pay rather than go through the process of having PECO come out and remove the meter.  Tr. 17-18



5.
Smith received a bill dated April 12, 2001 from PECO for service from March 13 through April 10, 2001.  When she read this bill, she found the usual Rate OP Electric Off-Peak Service section, and the usual $4.58 charge.  She also found included under this section NewPower A CDS Provider Charges in the amount of $12.06.  These two charges were added together for a total of $16.64.  Smith concluded that the NewPower charges were part of the off-peak service, and that she was being billed for service that she did not receive.  Tr. 18-19;  Smith Exhibit A, 2nd page



6.
Smith called PECO very angrily to ask about this charge, believing that she was being charged for a meter that was not on, and demanded that she be taken out of the program.  She was taken out of the program immediately, on the spot, and could not be reinstated.  She was also told to call NewPower.  Tr. 19-20, 36



7.
PECO and NewPower would not discuss Smith’s bill with her unless both were on the line at the same time.  Tr. 35



8.
PECO’s witness was Kurt Sontag.  He is a principal analyst in the electric engineer and electric and gas choice group.  He and his group are responsible for the interface between PECO and the alternate suppliers, and for special projects such as the New Power CDS program.  They also work on consumer information issues, such as bill format.  Tr. 42-43



9.
PECO had many group meetings with consumers and the Commission’s Bureau of Consumer Services (BCS) about the bill format, and came to a final resolution with BCS’ approval.  Tr. 43-44



10.
At the beginning of customer choice, the Commission formed a working group called EDEWG (Electronic Data Exchange Working Group) to decide on how the customer information would be exchanged between suppliers and utilities.  PECO 2 memorializes a conference call meeting of a number of members of this group, including PECO.  One of the items discussed was the format for PECO’s bill if supplier information was sent at the rate level versus the account level.  Smith’s information appears to have been sent at the account level.  Sontag was not on this call.  Tr. 45; PECO 2



11.
PECO 1 is a memo from Dave Mick at the PUC to Joyce LeCato at PECO stating that she had responded to two concerns he had raised, and that she provided revised sample bills in accordance with 54.4(c).  No identification or description of the issues is given.

Discussion



This complaint might have been entirely moot, because New Power had announced, and then had actually stopped participating with PECO in a CDS program, and all of New Power’s customers were returned to PECO.  However, testimony revealed that Smith’s complaint against PECO was based on her phone cancellation of her New Power enrollment, and then almost immediate attempt to cancel her cancellation.



In any event, because there were unresolved factual issues about PECO’s control of the format for New Power’s charges billed to Complainant, and about Smith’s ability to return to the New Power CDS program, I concluded that PECO’s Motion to Dismiss should not be granted before a hearing.  PECO was and is the best source of evidence about its actions in the CDS program, and its participation in the hearing was necessary.



The two issues raised by Smith come before the Commission as matters of adequate “adequate, safe, efficient and reasonable service”.  The Commission has jurisdiction over PECO’s installation and rendition of service to Smith.  Under Section 1501 of the Public Utility Code (Code) (relating to Character of service and facilities), PECO must “furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.”  66 Pa. C. S. §1501.  Service is defined to include “any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities...in the performance of their duties under this part to their patrons, employees, other utilities and the public…”  66 Pa. C. S. §102.  (Emphases added).  



As the complainant, Smith has the burden of proof to show that her allegations are correct, and that she is entitled to the relief she seeks.  Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), generally provides that a party seeking affirmative relief from the Commission has the burden of proof.  The Pennsylvania Supreme Court has held that the term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The term “preponderance of the evidence” means one party must present evidence, which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Id.  If a Complainant initially makes out a prima facie case, the burden of going forward with rebuttal evidence shifts to the Respondent, but the ultimate burden of proof does not shift, and remains with the Complainant.  Malcolm Waldron v Philadelphia Electric Company, 54 Pa. PUC 98 (1980). 



In addition to determining whether Complainant has satisfied its burden of proof, care must be exercised to ensure that the material facts underlying the Commission’s decision are supported by substantial evidence.  2 Pa. C.S. §704.  The term “substantial evidence” has been defined by the various Pennsylvania courts as being such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western R. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Murphy v. Pa. Dept. of Pub. Welfare, 480 A.2d 382 (Pa. Cmwlth. 1984).



The general rule regarding the reliability of hearsay evidence in administrative proceedings is:  “An administrative agency cannot make a favorable finding based upon hearsay if the evidence is not corroborated by other evidence in the record.”  Walker v. Unemployment Compensation Board, 367 A2d 366 (Pa. Commonwealth 1976) (Walker).  The “Walker rule” applies even if there is no objection to the evidence.  Id.  Actually, the Walker Court formulates the rule as “(1) Hearsay evidence, properly objected to, is not competent evidence to support a finding of the Board [citations omitted]; (2) Hearsay evidence admitted without objection, will be given its natural probative effect and may support a finding of the Board, if it is corroborated by any competent evidence in the record, but a finding of fact based solely on hearsay will not stand. [citation omitted].” Walker at 370.  (Emphasis in original).  The Commission has applied the rule from the Walker case in its proceedings.



The evidence of both parties includes hearsay evidence.  Ms. Smith related conversations that she had with NewPower representatives where no PECO representative was present.  PECO presented notes of a meeting and copies of correspondence that it claims are part of its business records, but are not similar in form or content to many of its routine business records.  Neither PECO 1 nor 2 showed approval of the specific identified format that Smith found confusing.  



On PECO’s bills, the New Power Charges were indented under the Off-Peak Rate charges, not set off by any line or other demarcation, and more significantly, the Off-Peak charges and the New Power charges were added together into a single total.  Smith Exhibit A, page 2.  On the other hand, the sub-caption PECO Energy Charges is printed in all capital letters and in bold print, and the caption NewPower A CDS Provider is also set off in all capital letters and in bold, and in addition, it was set off by spacing.  Therefore, while I agree that PECO’s billing format tends to be confusing, I also opine that PECO has actually given the NewPower Charges caption somewhat of a separate identity.  This effort would be more successful if the two separate charges were not added together into one total.



PECO’s witness testified that BCS has approved this bill format.  I will have to rely primarily on his spoken words because PECO 1 does not corroborate him.  Sontag is credible because his job duties focus in part on the very billing format issues raised by Smith.  He should be familiar with whether or not the approval of PECO’s billing format was completed. and although his statement tends to corroborate a section of PECO 2, the exhibit is troublesome.  Sontag was not in attendance, and this does not automatically fall into the category of a routine business record kept in the normal course of business.  Sontag did testify that PECO 1 and 2 are such business records.  Tr. 51



Sontag does corroborate another section of PECO 2, about the process of group meetings to establish the billing format.  PECO responded to a request from a supplier, similar to Smith’s, that its information be put into a separate section of the bill. PECO’s response to this supplier was almost entirely the same as its response to Smith - that such changes are impossible under the protocols and guidelines. 



Sontag later testified that “the changing of the bill is a very large task, getting all the transactions properly formatted and set up in the guidelines.  It’s also impractical in that we would have to change four different [computer or digital] translation systems to accommodate this….”  Tr. 84-85; see Tr. 75-85 regarding the various protocols and data entry fields that are used to compile the bill.  Therefore, I conclude that PECO’s rebuttal case is sufficient to overcome Smith’s testimony about the confusing nature of the bill and the need to change it, and that Smith’s complaint in this regard should not be sustained.



By contrast, I do not find it reasonable that Smith was dropped immediately from the New Power CDS program, and not allowed to reinstate herself.  It is true according to her own testimony that she jumped to an erroneous conclusion about her bill, and took an action, i.e., cancellation from the program, that she wanted to change back the same day.  There is a process to become a customer of an alternate supplier, and also a process to end that customer status, which includes the reading of the meter, see, e. g., discussion of advance drop notice in PECO 2.  It is clear that Smith was not actually going to be eliminated for the program the very same day she called.  Moreover, PECO made no arguments in its pleading, and did not submit any evidence that showed that there was any reason that it was impermissible to reverse a withdrawal from a CDS program, or any other competitive supplier service.



Smith testified that even if NewPower CDS was no longer available, she would like to be able to enroll as a customer of some other alternative supplier.  PECO presented no reason why it would have to treat Smith or any other customer in the way that it did.  I conclude that this part of Smith’s complaint should be sustained.

Conclusions of Law



1.
The Commission has jurisdiction over the subject matter and the parties.



2.
Smith presented evidence about the confusing nature of the bill, but PECO’s rebuttal case prevailed as to why the change she has requested is not practical or necessary.



3.
Smith presented evidence to show that PECO’s refusal to reinstate her into the NewPower CDS program was unreasonable, and PECO did not present adequate rebuttal.

ORDER



THEREFORE, 



IT IS ORDERED THAT:


1.
PECO’s Motion to Dismiss is denied.



2.
The complaint of Constance Smith v. PECO Energy Company, docketed at C-20016522 is hereby dismissed in part and sustained in part, and the file shall be marked closed.



3.
Smith should be placed in an alternative to the CDS program if one is available.








_________________________________







Allison K. Turner








Administrative Law Smith

Date:
December 12, 2002
� 	PECO may raise the argument that it released two of its witnesses after discussions with Smith.  The ALJ was not privy to these discussions, and is not sure why they were released.  This issue is one of the elements of Smith’s complaint, Smith C, and PECO should have been ready to respond to it unless Smith specifically abandoned it, which she apparently did not. 
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