BEFORE THE 

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Cherie A. Van Horn  


:







:
Docket No.

v.




:
C-20028178







:

West Penn Power Company d/b/a

:
Allegheny Power



:
Initial Decision

Before

Michael A. Nemec

Administrative Law Judge

History of the Proceeding



The complaint of Ms. Cherie A. Van Horn, filed July 18, 2002, states that she can not afford to pay $1,289.94 by July 18, 2002, but that she can pay $126.38 plus $20.00, presumably per month, to Respondent Allegheny Power, otherwise known as West Penn Power Company (“West Penn”).  Counsel for West Penn filed a timely answer asserting that Complainant had failed to comply with an existing payment arrangement and asked that the complaint be dismissed.



The initial hearing was held in Pittsburgh on Thursday, November 21, 2002.  When I attempted to reach Ms. Van Horn at the telephone number listed on the complaint I received a recorded message to the effect the number had been disconnected and was no longer in service.  The witness for West Penn related her unsuccessful efforts to contact Ms. Van Horn.  She also provided another telephone number, which when called was answered with the same message.  Counsel appeared for and represented West Penn.  The resulting record consists of a tape-recorded transcript of the testimony and three West Penn exhibits.  The record is summarized in the findings of fact that follow and is reviewed in the discussion section.  The complaint is dismissed with prejudice in the order at the end for failure to carry the burden of proof.  No briefs were filed.

Findings of Fact

1. Complainant Cherie A. Van Horn listed in her complaint a mailing address of 726 Brown Road, Normalville, Fayette County, PA 15469, where she receives electric utility service from the Respondent West Penn Power Company. West Penn Exhibit C.

2. As of the initial hearing on November 21, 2002, the balance due on the account for electric service to Complainant was $5,287.68.  The monthly budget amount was $253.00.  Ms. Tammy Taylor; West Penn Exhibit B.

3. Complainant has had several payment arrangements with West Penn that she has not kept.  Ms. Taylor; West Penn Exhibit A.

4. The last payment received on the account was an energy assistance grant in the amount of $284.00 received December 12, 2001.  The last customer payment, in the amount of $34.00 was received October 27, 2001.  Ms. Taylor; West Penn Exhibit B.

5. This Commission’s Bureau of Consumer Services (“BCS”) last considered an informal complaint from Complainant on June 24, 2002, when it issued an informal decision directing Complainant to pay West Penn the sum of $1,289.94 on or before July 18, 2002, and thereafter to pay her customer assistance plan adjusted budget of $126.38 by the due date in August 2002.  Complainant has not complied with that directive.  Ms. Taylor; West Penn Exhibit C.

Discussion



As the party seeking the intervention of this Commission, Complainant has the burden of proving that West Penn has in some fashion violated the provisions of the Public Utility Code or this Commission’s regulations in the course of providing her with electric service.  Section 332(a) of the Public Utility Code, 66 Pa. C.S.A. §332(a).  By not participating in the hearing process Complainant has failed to carry her burden.  At 4:05 p.m. on the day of the hearing, November 21, 2002, Ms. Van Horn called the Pittsburgh office to say she had a new telephone number.  When I called her back about 5 to 10 minutes later she stated that she had mailed the new number to both the attorney for West Penn and myself.  She also agreed to contact the witness for West Penn and try to negotiate a payment plan.  I then contacted counsel for West Penn who stated that he had not received any letter from Ms. Van Horn.  I have not received any letter and neither has the OALJ scheduling staff.   She has failed to offer any explanation for her failure to make regular payments of any amount on her account even though she stated in the complaint that she would begin making payments in August.  She was provided with a notice of the hearing date and time.  The notice included a notice in bold print to alert her to provide a current telephone number.  As noted in the introduction, I attempted to contact Complainant at the number listed on the complaint without success.

She was also provided with a prehearing order that set forth the procedure to be followed at the hearing.  The order also set forth the time and date of the hearing.  Neither the notice nor the order have been returned by the Postal Service as undeliverable to my knowledge.  Additionally, counsel for West Penn mailed Complainant copies of proposed exhibits on October 7, 2002.  The cover letter recites the day and time of the hearing.  The notice, the prehearing order and West Penn’s counsel’s letter all contain addresses and telephone numbers that Complainant could have used to contact either counsel or myself to provide a new number or to ask any questions she might need answered.  Despite her statement that she sent a letter with the new number, I can only conclude that, for whatever reason, she decided not to participate.



The prior decisions of this Commission make clear that the policy of this Commission is to dismiss the complaint with prejudice where an individual complainant, in an inability to pay case, fails to participate in a hearing after receiving notice of the hearing.  Further, that person is to be directed to comply with any outstanding decision of the Bureau of Consumer Services and to pay any outstanding payments due under the Bureau of Consumer Services decision.  Jefferson v. UGI Utilities, Inc., Z-00269892 (Order entered 12/26/95); Frazier v. Equitable Gas Co., C-00004107 (Order entered 5/7/01).   I note further that given the extremely high balance due, in excess of $5,000.00, any further delay such as for a further hearing would only be futile.

Conclusions of Law

1. This Commission has jurisdiction over the parties to and subject matter of this case.

2. Complainant has failed to show any violations by West Penn Power Company of the Public Utility Code or the regulations of this Commission.

ORDER

THEREFORE, 

IT IS ORDERED THAT:

1. The complaint of Cherie A. Van Horn against West Penn Power Company d/b/a Allegheny Power, docketed at C-20028178, is dismissed with prejudice for failure to carry the burden of proof.

2. Complainant is directed to comply with the direction of the Bureau of Consumer Services and pay her special budget of $126.38 monthly when due.

3. West Penn Power Company is directed to prepare and mail to Complainant a bill for the arrearage accumulated under the Bureau of Consumer Services decision within ten (10) days of date of the final Order in this case.

4. Complainant is directed to pay the bill, to be prepared by West Penn Power Company under the terms of paragraph 3 above, for the accumulated arrearage within thirty (30) days after the date of the final Order in this case.

5. As long as Complainant complies with the payment schedule established by this Order, the West Penn Power Company shall not assess any late payment charges nor shall it terminate or suspend service to the Complainant except for valid safety and/or emergency reasons, provided that the West Penn Power Company shall not be precluded from terminating service to Complainant if she has not complied with the terms of this Order.

6. If Complainant fails to comply with the terms of this Order, the West Penn Power Company is authorized to terminate her service pursuant to the provisions of the Pennsylvania Public Utility Code and this Commission’s regulations in Chapter 56 of the Pennsylvania Code.

7.
West Penn Power Company shall exercise due diligence in providing Complainant with assistance and information for applying for all available assistance in meeting her payment obligation to West Penn Power Company.

Dated:  December 9, 2002




                                                       








Michael A. Nemec









Administrative Law Judge
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