BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Robert and Mary Popella


:







:


v.




:

Docket No.







:

C-20027609

Pennsylvania Electric Company

:

INITIAL DECISION

Before

Larry Gesoff

Administrative Law Judge

History of the Proceeding


This decision dismisses a formal complaint which Robert and Mary Popella
 filed on May 10, 2002 alleging that Pennsylvania Electric Company (Penelec) will not remove a pole from their property at Penelec’s expense.  Penelec filed an answer on June 3, 2002.



The Commission held an initial hearing by telephone on October 31, 2002.  Robert Popella testified in his own behalf.  Gerald Montgomery, a transportation supervisor for Penelec, testified and sponsored Penelec Exhibits 1, 2 and 3, pictures of the Popella’s property.  John Forbes, a senior engineer for Penelec, testified and sponsored Penelec Exhibit 4, a copy of Rule 7 of Penelec’s tariff.



The record, which consists of a 37-page transcription of the notes of testimony and the above-referenced exhibits, closed on October 31, 2002.  The parties did not file briefs.

Findings of Fact
1. Robert and Mary Popella reside at R. D. 1, Box 131, Route 63, Tidioute, Pennsylvania 16351, where they are customers of Penelec.  Tr.  4-5.

2. The Popellas want a pole on their property relocated.  The electric line, which serves a neighbor whose property is adjacent to the Popellas, runs the length of their property and ends near their garage.  Tr.  5.

3. The Popellas want the pole moved so that they can expand their driveway and enlarge their garage.  Tr.  5. 

4. Mr. Popella is willing to pay the cost, which he estimates to be $100.00 - $120.00 to reinstall the service to his neighbor’s property, but is not willing to pay to have the pole relocated on his property.  Tr.  9-11.

5.  The pole on Mr. Popella’s property is a cedar pole which was set in 1945.  There is no rotting at the base of the pole.  There is no insect or ant infestation; there are no woodpecker holes.  The top of the pole shows signs of deterioration and the line attachment is about three feet from the top of the pole.  Tr.  18-19.  Penelec Ex. 1, 2, 3.

6. The useful life of a typical cedar pole in Penelec’s territory is 60-70 years. 

7.  Rule 7.c. of Penelec’s tariff provides the following for a voluntary relocation of its facilities:

The Company shall bill the Residential Customer based upon the Contractor Costs and/or Direct Labor and Direct Material Costs associated with the removal, relocation or change of distribution facilities or interruption, less an amount equal to any maintenance expenses avoided as a result of such work.

Tr.  20-21; Penelec Ex. 4.  

8. Penelec estimates that the cost of relocating the pole as Mr. Popella requests would be $1,600.00.  Tr.  22.

Discussion
Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), places the burden of proof upon the proponent of any request for relief.  In Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950), the Pennsylvania Supreme Court stated that the term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest degree, than the evidence presented by the other party.  To establish a sufficient case against a utility and satisfy the burden of proof, a complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).



Mr. Popella has not met his burden of proof.  

Relying on what a Penelec employee visiting his property told him, Mr. Popella asserts that Penelec should not charge him to relocate the pole on his property.  Tr.  11-12.   Because of what the employee told him, Mr. Popella filed the informal complaint to find out if Penelec had permission to have a pole on his property.  When he found out Penelec would charge him for the relocation, he filed his formal complaint.  Tr.  25.  Penelec witness Mr. Forbes understands from a conversation he had with the engineer who met with Mr. Popella, that the engineer advised Mr. Popella that the pole could be relocated, but at Mr. Popella’s cost, and that Penelec offered only to replace the pole at its current location if there was a safety hazard regarding the pole.  Tr.  22-25.   

Mr. Popella’s assertion that Penelec should not charge him if it relocates the pole on his property rests on hearsay, as does Mr. Forbe’s response.  The Penelec employee was not available to testify, so the conversations Mr. Popella and Mr. Forbes had with him is not reliable testimony.  Accordingly, I can draw no conclusion on this point based on this record.  

Regardless of what the Penelec employee might have told Mr. Popella or Mr. Forbes, Penelec’s tariff provision is controlling.  Penelec’s tariff states clearly that the customer is to pay for a voluntary pole relocation on the customer’s property, in this case about $1,600.00.  Finding of Fact Nos. 7, 8.  Mr. Popella has not demonstrated that Penelec’s tariff is unreasonable or is unreasonable as applied to his circumstances.

Although Mr. Forbes testified that Penelec would replace the pole at its current location at its expense if the pole presented a safety hazard, Tr. 19-20, this record does not support a conclusion that the condition of the pole is unsafe.



According to Mr. Popella, the pole is old, rotted and split and should be replaced.  Tr.  9.  He added that the mount on the pole has been moved down four feet.  Tr. 12.  Later in the hearing, Mr. Popella stated that he was not questioning the safety of the pole even though he expressed a concern that if a high wind caused the line to fall it could lay in his driveway and hit his cars.  Tr.  26-27.  Then in response to a question from me, Mr. Popella stated that he believes that the location of the line and the condition of the pole represents an unsafe condition for his home and garage.  Tr.  27.  

Mr. Forbes, Penelec’s witness, disagreed, stating that the condition of the pole does not present a safety hazard.  Mr. Forbes has a Bachelor of Sciences degree in mechanical engineering and has a professional engineering license from the Commonwealth of Pennsylvania.  He has experience in patrolling lines and checking the integrity of poles.  Mr. Forbes was offered as an expert in distribution line and pole maintenance.  Tr.  16-17.  In Mr. Forbes’ opinion the pole on Mr. Popella’s property is weathered and deteriorated, but it is not unsafe.  Finding of Fact No. 5.  He testified that the line adheres to the vertical clearances of the NESC.  Tr.  28.    Mr. Forbes testified that given the 60 to 70 year useful life of cedar poles, the pole in question might last until 2005 or 2015.  Tr.  36.   I accept Mr. Forbes’ expert testimony that the current condition of the pole on Mr. Popella’s property does not present a safety hazard.  

Section 1303 of the Public Utility Code, 66 Pa. C.S.A. §1303, requires Penelec to adhere to its tariff.  This means that it will cost Mr. Popella about $1,600.00 to have the pole on his property relocated.  Finding of Fact No. 8.

Mr. Popella stated that he would go ahead with his project to widen his driveway and enlarge his garage if Penelec relocates the pole on his property at its cost.  Tr.  32.  At the conclusion of the hearing, the parties engaged in short settlement negotiations, but Mr. Popella refused Penelec’s offer of settlement.  Tr.  7-8, 33-35.  As noted, Mr. Popella, not Penelec, must pay for the cost of the pole relocation

Conclusions of Law


1.
The Commission has jurisdiction over the parties to and the subject matter of this proceeding.



2.
Penelec must adhere to its tariff provision which provides that a residential customer requesting that a pole be moved on the customer's property pay for the cost of the project.



3.
Mr. Popella has not met his burden of proving that Penelec’s tariff is unreasonable or that it is unreasonable as applied to his circumstances.

ORDER


Therefore;



IT IS ORDERED:



That the Complaint of Robert and Mary Popella against Pennsylvania Electric Company at Docket No. C-20027609 is dismissed for failure to meet the burden of proof.

Dated:  December 10, 2002

















LARRY GESOFF








Administrative Law Judge

�	The transcript spelling of Complainants’ name (Papella) is incorrect. 





