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HISTORY OF THE PROCEEDING

On June 26, 2002, Nickson W. Oyer (complainant) filed a formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against PPL Electric Utilities Corporation (respondent), Docket Number C-20028067.  The Complaint disputed respondent’s charge for a line extension to premises owned by complainant.

On July 18, 2002, respondent filed an Answer with New Matter (Answer) to the Complaint.  Respondent’s Answer stated that its charges were in accord with the provisions of a Contract For Electric Distribution Service dated November 18, 1999, existing between complainant and respondent.

By Telephone Hearing Notice dated August 28, 2002, an Initial Telephone Hearing was scheduled for October 29, 2002, and the case was assigned to me.

As is my customary practice, I issued a Prehearing Order (Prehearing Order) dated August 28, 2002.  The Prehearing Order advised the parties with respect to advance submission of proposed exhibits, attorney representation, continuances, subpoenas, discovery and informal information exchange, complainant’s burden of proof, and the Commission policy encouraging settlements.  The Prehearing Order also reminded the parties of the date and time of the scheduled hearing, and advised them of potentially serious consequences if they failed to obtain a continuance and failed to appear for the hearing.  Finally, the Prehearing Order reminded the parties of their responsibility to advise of any change in the telephone number at which they were to be contacted.

On September 3, 2002, complainant advised that the correct telephone number at which to contact him for the Initial Telephone Hearing was (717) 762-6811.

By Hearing Cancellation/Reschedule Notice dated September 19, 2002, the Initial Telephone Hearing in this case was rescheduled to November 20, 2002.

In accordance with the provisions of the Prehearing Order, under cover letter dated November 12, 2002, respondent submitted three copies of five proposed exhibits for possible use at the Initial Telephone Hearing.

The Initial Telephone Hearing convened as scheduled at 10:00 a.m. on November 20, 2002.  Complainant appeared Pro Se.  Respondent was represented by William J. Fries, Esquire.  Complainant presented evidence in the form of his own testimony.  Respondent presented evidence in the form of the testimony of three witnesses and the introduction, without objection, of five exhibits (PPL Hearing Exhibits 1 through 5).  Both parties waived their right to submit Briefs (Tr. 91 - 92).  The record was closed at the conclusion of the Hearing on November 20, 2002.  A transcript of the Initial Telephone Hearing containing ninety-four (94) pages was produced.

FINDINGS OF FACT

1.
Complainant owns the premises situate at 8000 Bretz Drive, West Hanover Township, Dauphin County, Pennsylvania.

2.
All told, complainant owns between 20 and 50 rental properties of various types.

3.
The premises situate at 8000 Bretz Drive, West Hanover Township, Dauphin County, Pennsylvania, are leased to the Commonwealth of Pennsylvania, Pennsylvania State Police, for use as the Headquarters of Troop “H”.

4.
Respondent provides 3-phase electric service to the Troop “H” Headquarters under rate schedule GS-3.

5.
Respondent’s monthly bills for electric service are sent to the Commonwealth of Pennsylvania, Pennsylvania State Police, and paid by the Commonwealth of Pennsylvania, Pennsylvania State Police.

6.
Respondent’s monthly bills for electric service are broken down to show the various charges that make up the total bill, to include separate lines for distribution service, transmission service, and generation service.

7.
When the building housing Troop “H” was being constructed by complainant, it was necessary for him to obtain a 3-phase line extension from respondent to be able to provide electric service of the type required by complainant’s tenant, the Pennsylvania State Police.

8.
Respondent and complainant entered into a “Contract For Electric Distribution Service” dated November 18, 1999.

9.
The “Contract For Electric Distribution Service” dated November 18, 1999, provides for a minimum revenue guarantee by complainant to respondent in the total amount of $26,000.

10.
The “Contract For Electric Distribution Service” dated November 18, 1999, provides for the $26,000 to be paid at an average cumulative rate of not less than $5,200 per year.

11.
The “Contract For Electric Distribution Service” dated November 18, 1999, provides that “if at the end of each year the total net billing for electric distribution service to date is less than the guaranteed amount due to date, then the difference becomes due and payable.”

12.
For the service year ending with the meter read date of March 27, 2002, the total distribution service amount billed to and paid by the Pennsylvania State Police for the Troop “H” Headquarters was $3,292.12.

13.
Respondent billed complainant for the service year ending with the meter read date of March 27, 2002, in the amount of $1,907.88 ($5,200 - $3,292.12 = $1,907.88) to make up the guaranteed amount of not less than $5,200 per year.

14.
Complainant paid the amount of $1,907.88 to respondent “under protest”, and it is this payment that forms the basis of his Complaint.

15.
Respondent’s Tariff - Electric Pa. P.U.C. No. 201 contains, among other things, respondent’s rules for electric service.

16.
Rule 3, Extension Of Service, of respondent’s Tariff - Electric Pa. P.U.C. No. 201 governs line extensions such as the one required by complainant when he built the Troop “H” Headquarters.

17.
Rule 3, Extension Of Service, of respondent’s Tariff - Electric Pa. P.U.C. No. 201 includes the requirement that a contract such as the “Contract For Electric Distribution Service” dated November 18, 1999, between complainant and respondent be entered into before a line extension such as the one required by complainant when he built the Troop “H” Headquarters will be constructed.

18.
Rule 3, Extension Of Service, of respondent’s Tariff - Electric Pa. P.U.C. No. 201 provides, in relevant part, “Guarantees for multi-phase extensions are based on fully allocated costs, and are credited with the equivalent single phase length allowance for up to 2,500 ft. of new pole line along the normal route of development of the distribution system.”

19.
Respondent calculated the minimum revenue guarantee by complainant to respondent in the total amount of $26,000 in accordance with the provisions of Rule 3, Extension Of Service, of respondent’s Tariff - Electric Pa. P.U.C. No. 201.

20.
Prior to the execution of the “Contract For Electric Distribution Service” dated November 18, 1999, between complainant and respondent, respondent’s representative explained the meaning of “electric distribution service” to complainant.

DISCUSSION

As the proponent of a rule or order, complainant has the burden of proof in this matter pursuant to 66 Pa.C.S. §332(a).

To establish a sufficient case and satisfy the burden of proof, complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196(1990), Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300(1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 134 Pa.Commw. 218; 221-222, 578 A.2d 600; 602(1990), alloc. den., 602 A.2d 863(Pa., 1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Marqulies, 364 Pa. 45, 70 A.2d 854(1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Comm’w., PA Public Utility Comm’n, 67 Pa.Commw. 597, 447 A.2d 1100(1982), Edan Transportation Corp. v. PA Public Utility Comm’n, 154 Pa.Commw. 21, 623 A.2d 6(1993), 2 Pa.C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. PA Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037(1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa.Super. 278, 166 A.2d 96(1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 85 Pa.Commw. 23, 480 A.2d 382(1984).

In this case, the “problem” described in the Complaint is respondent’s bill to complainant in the amount of $1,907.88 for the service year ended with the meter read date of March 27, 2002.

Determining whether this bill is proper requires examining the “Contract For Electric Distribution Service” dated November 18, 1999, between complainant and respondent for compliance with the terms of Rule 3, Extension Of Service, of respondent’s Tariff - Electric Pa. P.U.C. No. 201.

A utility’s Commission-approved tariff (list of services, rules for service and rates for service) has the force of law and is binding on the utility and its customers.  Stiteler v. Bell Telephone Co. of Pennsylvania, 32 Pa.Commw. 319, 379 A.2d 339(1977); Brockway Glass Co. v. PA Public Utility Comm’n, 63 Pa.Commw. 238, 437 A.2d 1067(1981); Pennsylvania Electric Co. v. PA Public Utility Comm’n, 663 A.2d 281(Pa.Commw, 1995); 66 Pa.C.S. §§102, 1302, 1303, 1501; 52 Pa.Code §§53.41 - 53.45, 57.19.

Tariff provisions approved by the Commission are prima facie reasonable.  Lynch v. PA Public Utility Comm’n, 140 Pa.Commw. 599, 594 A.2d 816(1991); alloc. den., 529 Pa. 670, 605 A.2d 335(1992), 66 Pa.C.S. §316.

Rule 3 of respondent’s Tariff - Electric Pa. P.U.C. No. 201 enjoys all of these legal presumptions.
The Commission requires that electric public utilities such as respondent include a line extension rule in their tariffs.  52 Pa.Code §57.19.

In relevant part, respondent’s Rule 3 provides:

RULE 3- EXTENSION OF SERVICE

A.
GENERAL PROVISIONS

(1)
A line extension is any construction to extend the distribution system to the customer’s property, consisting of more than the normal service facilities which are the transformers, transformer devices, service drop and meter.  The Company constructs line extensions from the nearest suitable and available distribution line to supply new customers, or to change the supply to existing customers, under Company’s standard rate schedules subject to the provisions of this rule.  However, the estimated cost of facilities subject to annual charges under Rule 4 or customer contributions-in-aid-of-construction are not subject to the provisions of this rule.

(2)
All provisions of these rules and of the applicable rate schedule, including any provisions relating to net and gross payments, apply to service supplied and charges made under this rule except as specifically provided herein.

(3)
The length of a line extension is the total length of new pole line installed by the Company to the property line of the customers served from that extension, plus the length of any line installed on existing poles where the existing facilities are unsuitable.

(4)
The Company requires, before construction, that:

(a)
Customers supplied from a line extension for which an annual guarantee is required, sign contracts acceptable to the Company with an initial term of not more than five years.  A contract may be canceled at the request of the customer before the end of the initial term by immediately fulfilling all contract obligations for the remainder of the initial term.

(b)
Customers install wiring and other facilities necessary to use the Company’s service.

(c)
Satisfactory right-of-way and other necessary permits are granted to Company to construct the line extension along the route selected by the Company.

(d)
Customer agrees to pay to the Company any initial and recurring right-of-way rental fees in excess of a nominal amount that are incurred by the Company in constructing and maintaining the line extension.

B.
LINE EXTENSIONS

(1)
The Company requires a minimum revenue guarantee for installation of any length of single phase line extension in excess of 2,500 ft. along the normal route of development of the distribution system, and for installation of all multi-phase line extensions.  The guarantee period is 5 years or less.

(2)
Minimum revenue guarantees for single phase extensions are based only on the contractor costs, if any, and the direct labor costs and direct material costs attributable to construction of the line extension beyond 2,500 ft.  Guarantees for multi-phase extensions are based on fully allocated costs, and are credited with the equivalent single phase length allowance for up to 2,500 ft. of new pole line along the normal route of development of the distribution system.

(3)
Any length of line extension on, or through, restricted lands is excluded from the single phase length allowance and is subject to a line extension guarantee.

(4)
The excess cost of construction other than would normally be required for installation of the line extension, is paid by the customer prior to installation.

. . .

F.
ANNUAL GUARANTEE

(1)
The total guarantee for a line extension is divided among the customers to be supplied initially from the line extension to determine the total amount to be guaranteed per customer which is then divided by the number of years in the initial term of the contract to determine the customer’s annual guarantee.  A customer may assume more than a pro rata share of the guarantee for the line extension.

(2)
The Company reserves the right to determine the guarantee of a customer on the proportionate length of the line extension used in common with other customers plus the additional length required to serve the individual customer.

(3)
Each customer agrees that when the net service bills rendered during the period from the start of the initial term of the contract to the end of the current year total less than the sum of the customer’s annual guarantee over that period, then the difference becomes due and payable.

The customer may elect to make a one-time payment to the Company in lieu of annual differential billings during the period of the guarantee.  The payment, which will be equal to the total amount of the guarantee, will be subject to partial refunds each year based upon the actual amount of the customer’s distribution service billings.

. . .

(emphasis added)

The “Contract For Electric Distribution Service” dated November 18, 1999, between complainant and respondent complies with the provisions of Rule 3 of respondent’s Tariff - Electric Pa. P.U.C. No. 201.

Respondent offered uncontradicted testimony that when complainant was building the building he ultimately leased to the Pennsylvania State Police for use as Troop “H” Headquarters, he required a one mile long line extension to be able to provide 3-phase service to his tenant.  In order to obtain this one mile long line extension, complainant had to enter into a five year contract regarding the required annual revenue guarantee.  This he did, by executing the “Contract For Electric Distribution Service” dated November 18, 1999 (PPL Hearing Exhibit 2).  Further, respondent presented uncontradicted testimony that the $26,000 amount of the minimum revenue guarantee required of complainant was properly calculated.  Consequently, the annual guarantee of $5,200 ($26,000 ÷ 5 = $5,200) set forth in the “Contract For Electric Distribution Service” dated November 18, 1999, is correct and proper.  Respondent also presented uncontradicted evidence that for the service year ended with the meter read date of March 27, 2002, the Pennsylvania State Police Troop “H” had only been billed (and paid) $3,292.12 in electric distribution service charges (PPL Hearing Exhibit 4).  The difference, $1,907.88 became due and payable by complainant, and respondent billed him accordingly.  In fact, the only issue disputed by the parties in this case was whether or not complainant was responsible for the difference between the minimum annual revenue guarantee and the amount billed for electric distribution service, or for the difference between the minimum annual revenue guarantee and the total amount billed for electric service.  The “Contract For Electric Distribution Service” dated November 18, 1999, clearly states the former, and this accords with Rule 3 of respondent’s Tariff - Electric Pa. P.U.C. No. 201.  Finally, respondent offered credible testimony that its representative had explained the term “electric distribution service” as that term is used in the “Contract For Electric Distribution Service” dated November 18, 1999, to complainant before complainant executed the document.

Even if respondent’s representative had not explained the term “electric distribution service” as that term is used in the “Contract For Electric Distribution Service” dated November 18, 1999, complainant, an experienced businessman, would be bound by his signature.  The Commission has recognized that, absent fraud or mutual mistake (not even a hint of either appear here), competent adults are bound by their executed contracts.

While the result may seem harsh at first glance, the reality is the law holds an individual responsible for the contracts they sign, regardless of whether they read the terms thereof or fully understand them and irrespective of whether the agreement embodies a reasonable or “good bargain.”  Simeone v. Simeone, 525 Pa. 392, 581 A.2d 162 (1990); T.W. Philips Gas & Oil Co. v. Kline, 368 Pa. 516, 84 A.2d 301 (1951); Adams v. Adams, 414 Pa. Superior Ct. 634, 607 A.2d 1116 (1992); Ackler v. Raymark Industries, Inc., 380 Pa. Superior Ct. 183, 551 A.2d 291 (1988).  In this manner, parties sui juris bind themselves by their lawful contracts.  Even a court may not alter a contract simply because the contract may work a hardship. Harnish v. Shannon, 392 Pa. 419, 141 A.2d 347 (1958).

Holding a party to the obligations undertaken in a contract serves to reinforce the integrity of written contracts.  United Refining Co. v. Jenkins, 410 Pa. 126, 189 A.2d 574 (1963).  Every business, whether a public utility or not, must be allowed the opportunity to rely upon the integrity of its written contracts so it may understand the extent of its legally enforceable rights and obligations in the conduct of its daily affairs.  In the absence of fraud or mutual mistake, the failure to read a contract is not a viable excuse or defense and cannot justify an avoidance, modification or nullification of a contract or any provision thereof.  Standard Venetian Blind Co. v. American Empire Ins. Co., 503 Pa. 300, 469 A.2d 563 (1983); Pa. Dept. of Education v. Miller, 78 Pa. Commonwealth Ct. 1, 466 A.2d 791 (1983).

Dorothy J. Taylor v. West Penn Power Company, 79 PA PUC 557, 563(1993).

Complainant failed to bear his burden of proof in this case.  Rule 3 of respondent’s Tariff - Electric Pa. P.U.C. No. 201 has not been proven to be unreasonable.  Neither has complainant proven that the “Contract For Electric Distribution Service” dated November 18, 1999, fails to conform to the provisions of Rule 3 of respondent’s Tariff - Electric Pa. P.U.C. No. 201.  Complainant’s Complaint must be dismissed.
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and the subject matter in this proceeding.

2.
Pursuant to 66 Pa.C.S. §332(a), the burden of proof in this proceeding is upon complainant.

3.
Complainants must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Such a showing must be by a preponderance of the evidence.

4.
Any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.

5.
A public utility’s Commission-approved tariff has the force of law and is binding on the utility and its customers.

6.
Tariff provisions approved by the Commission are prima facie reasonable.

7.
Complainant presented no evidence that Rule 3 of respondent’s Tariff - Electric Pa. P.U.C. No. 201 is unreasonable.

8.
Complainant presented no evidence the “Contract For Electric Distribution Service” dated November 18, 1999, between complainant and respondent fails to conform to the provisions of Rule 3 of respondent’s Tariff - Electric Pa. P.U.C. No. 201.

9.
The law holds an individual responsible for the contracts they sign, regardless of whether they read the terms thereof or fully understand them and irrespective of whether the agreement embodies a reasonable or “good bargain.”
ORDER

THEREFORE,

IT IS ORDERED:

1.
That the Complaint of Nickson W. Oyer against PPL Electric Utilities Corporation at Docket Number C-20028067 is dismissed.

2.
That the record at Docket Number C-20028067 be marked closed.

Date:
December 17, 2002




____________________________









Wayne L. Weismandel









Administrative Law Judge
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