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This matter involves a Complaint by Clinical Trial Services (“Clinical”) alleging that the quality of the water supplied by Audubon Water Company (“Audubon”) is “substandard.”  The Administrative Law Judge (“ALJ”) recommends that the Commission grant Audubon’s Motion to Dismiss for Lack of Jurisdiction.  The majority today adopts a Motion concluding that the Commission has some jurisdiction to regulate water quality, but dismissing the Complaint for other reasons.  Because I disagree with the majority’s assertion that the Commission has jurisdiction over water quality, I concur in the result only.


I agree with ALJ Weismandel that, based upon the reasoning in Rovin v. PA Public Utility Commission, 502 A.2d 785 (Pa. Cmwlth. 1986), the Commission’s authority to regulate the quality of drinking water has been preempted by the Pennsylvania Safe Drinking Water Act (“SDWA”), 35 P.S. §721.1 et seq., and the Commission is without subject matter jurisdiction to regulate the quality of water.
  In Rovin, the Commonwealth Court stated:


Water quality in Pennsylvania is statutorily regulated



by the provisions of the Pennsylvania Safe Drinking



Water Act…and the Federal Safe Drinking Water Act…



enforcement of those statutes is specifically vested in



DER [now DEP] and the Federal Environmental


Protection Agency.

Rovin at 787.


The above analysis by Commonwealth Court in Rovin is supported by additional considerations of policy and practicality:
· The Department of Environmental Protection (“DEP”) administers a comprehensive regulatory program regarding drinking water.  DEP’s regulations specifically address maximum contaminant levels in water supplies, monitoring requirements, permitting requirements, construction standards, and variances and exemptions.  See, 25 Pa. Code §109.1 et seq.  This program is carried out by water quality managers and technical personnel in each of DEP’s regional offices throughout the Commonwealth.  In stark contrast, the regulations of this Commission do not contain any provisions regarding water quality.  This Commission does not have a water quality program; in most cases, it has decided whether water quality is acceptable on a subjective, ad hoc case-by-case basis.
· DEP’s water quality program applies to all “public water systems” 
 and “community water systems”
—terms which include investor-owned utilities, municipalities, and municipal authorities.  In contrast, the PUC generally regulates only investor-owned utilities.  The PUC regulates municipalities only to the extent that they are providing utility service beyond their boundaries
, and it does not regulate municipal authorities at all.
  It does not make sense to assume that the legislature intended to have two regulatory agencies regulating water quality for investor-owned utilities (and municipalities providing extra- territorial service), and one agency regulating water quality for all other water suppliers.

· This Commission has not followed a consistent approach with regard to the scope of its alleged jurisdiction to regulate water quality, probably due to the fact that it does not have a drinking water program to provide the necessary focus.  As explained below, the Motion adopted by the majority in this case continues this trend.  The problem for the Commission here has been deciding whether there is a line separating the Commission’s alleged jurisdiction over water quality from the jurisdiction of DEP, and, if there is such a line, where that line should be drawn.  In one case, the Commission stated that a “precise line of demarcation” between the jurisdiction of the two agencies is “difficult to draw.”
  In other cases, the Commission has attempted to distinguish its jurisdiction from that of DEP by focusing on whether the water is “fit for basic domestic purposes (e.g., cooking, drinking, washing and bathing)”
, and by limiting its focus to whether the water presents “non-health, aesthetic quality problems.”
  In a more recent case, however, the Commission departed from its earlier approach and concluded that it had concurrent jurisdiction with DEP to direct a utility to conduct an engineering study as to how it should come into compliance with the state and federal drinking water standards.
  The Motion adopted by the majority today adds further confusion to this area by citing with approval the earlier case stating that a precise line of demarcation is difficult to draw (Motion, pg. 3).  If the Commission has concurrent jurisdiction with DEP to enforce the SDWA and DEP’s regulations, as it contended in Balla, then there is no line of demarcation to draw.

For the above reasons, I would follow the bright line test articulated by Commonwealth Court in Rovin and conclude that this Commission lacks jurisdiction to resolve water quality issues.


Although the Motion adopted by the majority concludes that the Commission has jurisdiction over water quality complaints, it ultimately dismisses the instant Complaint.  In my view, the rationale in the Motion for dismissing the Complaint is flawed.  
The Motion attempts to justify dismissal of the Complaint by stating that this Complaint could have been raised in a recent Audubon rate case, and also contends that the Complaint did not aver sufficient facts regarding water quality to warrant a hearing.  With regard to the first reason for dismissal, the fact that the Complainant could have raised the water quality issues in a rate case may be true, but it does not mean that the rate case was the exclusive forum for such complaints.  The Commission provides a legal process for filing complaints separately, and there is no legal basis for concluding that this procedure is unavailable to Clinical.  
With regard to the second reason for dismissing the Complaint, the Motion to Dismiss filed by Audubon did not contend that the Complaint should be dismissed for failure to allege sufficient facts; the Motion to Dismiss was based solely upon the legal argument that the Commission lacks jurisdiction over water quality.  Accordingly, the factual sufficiency of the Complaint is being raised as an issue for the first time in the Motion.  I do not believe that the dismissal on this basis is appropriate.  If Audubon needed to know more specific information to defend itself at hearing, it could have sought discovery.


In summary, I believe that the Complaint should be dismissed because the Commission lacks the subject matter jurisdiction to address water quality, as the ALJ initially held.  Accordingly, I concur in the result only on this matter.
DATE: December 19, 2002


_________________________







TERRANCE J. FITZPATRICK







COMMISSIONER

�   In enacting the Safe Drinking Water Act, the Legislature assigned DEP—not the Commission—with the role of regulating water quality.





	The department shall have the power and its duties shall be to issue such orders


	and initiate such proceedings as may be necessary and appropriate for the


	enforcement of drinking water standards, any other provision of law notwithstanding.





35 P.S. §721.5(c).





	


�  The SDWA defines a “public water system” as “a system for the provision to the public of water for human consumption which has at least 15 service connections or regularly serves an average of at least 25 individuals daily at least 60 days out of the year.”  35 Pa. C.S. §721.3.





�   The SDWA defines a “community water system” as “a public water system which serves at least 15 service connections used by year round residents or regularly serves at least 25 year round residents.”  35 Pa. C.S. §721.3.





�   See e.g., Petition of Borough of Boyertown, 77 Pa. Commonwealth 357, 466 A.2d 239 (1983).





�   Graver v. PA Public Utility Commission, 79 Pa. Commonwealth Ct. 528, 469 A.2d 1154 (1984).





�   The Motion (page 3) adopted by the majority contends that the involvement of the PUC in water quality issues has benefited both the water industry and the public.  I have reviewed the legal briefs in which these alleged benefits were described and they do not change my view that the Commission lacks jurisdiction over water quality.





�   PA PUC v. Philadelphia Suburban Water Company, 1984 Pa. PUC Lexis at 77.





�   PA PUC v. Pennsylvania Gas and Water Company, 61 Pa. PUC at 416, 74 PUR 4th at 245.





�   PA PUC et al v. Lake Latonka Water Company, 71 Pa. PUC 507 (1989).





�  Susan Balla, et al, v. Redstone Water Company, Docket No. C-00992270 (Opinion and Order entered February 8, 2001).  I erred by failing to dissent from this decision.





�   Before Commonwealth Court, the Commission argued that its Balla decision was supported by Harrisburg Taxicab & Baggage Company t/a Yellow Cab v. PA  PUC, 786 A.2d 288 (Pa. Cmwlth. 2001).  In the latter case, Commonwealth Court upheld the Commission’s authority to fine a taxi operator based upon violations of safety regulations promulgated by the Pennsylvania Department of Transportation (“PennDOT”).  The Harrisburg Taxicab decision is distinguishable from both Balla and the instant case.  First, PennDOT’s safety regulations do not require as high of a level of technical expertise as do DEP’s safe drinking water regulations.  Second, in the Harrisburg Taxi situation, the Commission had promulgated a regulation in which it incorporated PennDOT’s safety regulations into the Commission’s regulations.  In the present case, the Commission does not have a regulation incorporating the DEP’s water quality regulations, and it is unclear whether such a proposed regulation could survive the regulatory review process.





�   I recognize that the Commission may be required to address water quality in a rate case where customers complain that the quality of their water is so deficient that the rate increase should be denied.  See, 66 Pa. C.S. §526(a).  However, the General Assembly has anticipated that this situation could arise, and has dealt with it by authorizing the Commission to certify questions regarding water quality to DEP.  66 Pa. C.S. §318(b).
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