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Administrative Law Judge

History of the Proceeding


This decision denies a complaint that Deborah A. Costa (“Complainant”) filed with this Commission on June 6, 2002.  Ms. Costa alleges she cannot afford to pay the bills she receives for residential electric service from Duquesne Light Company (“Respondent”).  She seeks an affordable payment plan.  She previously complained about the same matter to the Commission’s Bureau of Consumer Services (“BCS”), which issued its determination on May 15, 2002 at BCS Case No. 1124709.  The Respondent answered the complaint and filed new matter on July 3, 2002.

A telephonic hearing was held on October 28, 2002.  The Complainant’s husband, August Costa, appeared pro se.
  Regina M. Sestak, Esq., represented the Respondent, which offered eight exhibits for the record.  The hearing generated 55 pages of notes of testimony.  No briefs were filed.  The record closed on November 27, 2002.

Findings of Fact
1. The Complainant, Deborah A. Costa, resides with her husband, August R. Costa, and five daughters ages 18, 15, 12, 10 and 2 at 122 Rebecca Drive, Pittsburgh, Pennsylvania 15237 (N.T. 8, 14).

2. The Respondent, Duquesne Light Company, has provided residential electric service to the Costas at the foregoing address for the last three years (N.T. 8).

3. At the present time, the Costas owe the Respondent the sum of $5,547.18 on this account (N.T. 10, 32; Respondent’s Exh. 1).

4. The Costas do not contest any amount owed on this account (N.T. 10).

5. The current monthly budget amount on this account is $159.00 (N.T. 33).

6. The last payment on this account was in the amount of $161.00 received on March 26, 2002 (N.T. 32; Respondent’s Exh. 1).

7. On May 15, 2002, the BCS determined at Case No. 1124709 that the Complainant should pay $1,670.00 by June 3, 2002, and beginning with her July 2002 bill, she should pay the monthly budget amount of her bills, plus $40.00 each month to satisfy the arrearage owed on this account (N.T. 12‑13; Respondent’s Exh. 7).

8. The Costas have paid nothing on this account, since the BCS issued its determination (N.T. 37; Respondent’s Exh. 1).

9. August Costa claims they could not afford to make the payments that the BCS determined that they should pay (N.T. 13).

10. Since the BCS determined a payment plan, the Respondent received no energy assistance grants that it could credit to this account (Respondent’s Exh. 1).

11. If the Costas had abided by the BCS’s determination, the Respondent calculates they would have paid $2,626.00 from the date of issuance of that plan until the time of the hearing.  The Respondent calculates this amount in the following fashion:

Date


Calculation





Amount
June 3, 2002

Down payment




$1,670.00

July 1, 2002

Budget amount ($135.00) + $40.00

     175.00

August 1, 2002
Budget amount ($151.00) + $40.00

     191.00

September 3, 2002
Budget amount ($155.00) + $40.00

     195.00

October 1, 2002
Budget amount ($156.00) + $40.00

     196.00

November 1, 2002
Budget amount ($159.00) + $40.00

     199.00
Total:









$2,626.00
 (N.T. 37).

12. The Costas were accepted in the Respondent’s Customer Assistance Program (“CAP”) on November 7, 2000, but were terminated from the program on August 14, 2001 because they failed to make the required payments.  Under the CAP, the Costas were required to pay $145.00 a month (N.T. 23‑28, 32‑33).

13. The Costas reside in a split-level, brick and frame home.  The house has a living room, kitchen, four bedrooms, two-and-a-half bathrooms and a laundry room.  The Costas have a gas forced-air furnace with an electric blower.  Their other electrical appliances include a kitchen stove, refrigerator, microwave, dishwasher, air conditioning and three televisions (N.T. 11‑12).

14. The Costas’ monthly household income consists of $1,959.00 from Deborah Costa’s employment as a schoolteacher for the Diocese of Pittsburgh.  August Costa was employed as an office manager of the Pittsburgh office of the Pennsylvania State Treasury Department until April 1998 when his wife became ill and he had to leave employment to care for his family.  Since then, Mr. Costa has been employed part-time doing accounting work, for which he earns approximately $3,000.00 a year.  The family also receives $215.00 a month in food stamps (N.T. 13‑17).

15. The Costas summarize their monthly household expenses, excluding electric bills, as follows:

Item




Amount

Comments
Rent




$1,250.00

Gas




     130.00

$1,500 balance

Telephone



       50.00

$150 balance

Water




       35.00

Sewage



       75.00

Trash pickup



       11.00

Cable television


       45.00

Food




     600.00

Clothing



     100.00

Carpool



       40.00

Medical insurance


       30.00

Prescriptions



       20.00

School supplies, activity fees
     150.00
Total:




$2,536.00
(N.T. 17‑22).

16. The Respondent provides a Usage Comparison Report for this account, which shows consistently more usage of whole-house air conditioning in the summer (N.T. 33‑34; Respondent’s Exh. 2).

17. The Costas received a previous BCS payment plan on May 15, 2001 at BCS Case No. 0940552.  They failed to abide by the terms of that plan as well (N.T. 34; Respondent’s Exhs. 3 & 4).

18. On April 15, 2002 and April 16, 2002, the Respondent advised the Costas that they would have to pay $1,455.00 as a catch-up amount under the CAP to avoid termination of service, plus an additional $50.00 as a reconnection fee if service was terminated.  They were also referred to the Universal Service Program.  Duquesne Light terminated service to the Costas at 10:13 a.m. on April 16, 2002 for nonpayment.  It received notification of their filing an informal complaint with the BCS at 5:04 p.m. on April 16, 2002.  After receiving a medical certification on April 18, 2002, Duquesne Light restored service (N.T. 24‑25, 35‑36, 38‑42; Respondent’s Exhs. 5, 6 & 8). 

19. The Costas offer to pay $2,000.00 by November 12, 2002 and $150.00 a month thereafter to satisfy the arrearage owed on this account (N.T. 23).

20. The Respondent advises that the Costas’ best option is to pay the CAP arrearage and reapply for admission into the CAP.  Alternatively, Duquesne Light seeks to have the BCS’s determination of May 15, 2002 confirmed directing the Costas to pay the budget amount of their bills each month, plus $40.00 a month to reduce the arrearage owed on this account.  In addition, the Respondent requests that the Costas be directed to pay an amount to make up for the payments missed under the BCS’s determination while this appeal was pending (N.T. 42‑45).

Discussion



The Public Utility Code, 66 Pa. C.S. §332(a), places the burden of proof upon a proponent seeking an order of affirmative relief from the Commission.  As the party seeking to obtain an affordable payment plan from the Commission, the Complainant bears the burden of proving she is entitled to the relief she seeks in this case.  For the following reasons, the Complainant has not met this burden.



However the Costas manage their household budget, they will have to pay the Respondent for the electric service they consume.  By law, a public utility is entitled to receive payment for the service it provides.  No public utility may receive a greater or lesser rate than the one set forth in its tariff on file with this Commission.
  Neither may a public utility unreasonably discriminate for or against a particular customer by establishing a special rate for them.
  Therefore, the Costas’ offer to pay a flat rate of $150.00 a month to satisfy their obligation on this account must be rejected, since their budget amount alone amounts to $159.00 a month (N.T. 23, 33).



Under special circumstances, the Commission may establish reasonable rate preferences.
  It will adopt a temporary below-full-bill payment plan, when a ratepayer has a good payment history and can document temporary medical or economic problems with a reasonable anticipation that these problems will improve within the foreseeable future.



Since the BCS issued its determination on her informal complaint on May 15, 2002, the Costas have paid nothing on this account (N.T. 12‑13; Respondent’s Exh. 1).  The Statement of Account discloses they made sporadic payments before the BCS’s determination.  These payments were usually less than what was required to satisfy their bills.  Consequently, they fell further behind each month.  Id.  No evidence suggests their financial circumstances will materially improve within the reasonably foreseeable future.  Accordingly, these limited special circumstances that allow establishment of a temporary below-full-bill payment plan do not apply here.



The Commission has held the BCS’s determination on the informal complaint becomes the starting point for establishing a payment plan in these types of cases.
  The Commission also has held a BCS payment plan must not be changed absent sufficient evidence for doing so; any modification must note what circumstances have changed during the interim.
  The Costas’ budget has remained substantially the same, since the BCS determined a payment plan (N.T. 38‑42; Respondent’s Exh. 8).



Monthly household income consists of $1,959.00 from Ms. Costas’ employment as a school teacher and $300.00 from Mr. Costas’ part-time accounting work, plus $215.00 a month in food stamps (N.T. 13‑17).  Their monthly household expenses of $2,536.00 appear somewhat overstated for rent ($1,250.00), telephone

($50.00), and cable television ($45.00).
  Because their circumstances have remained relatively unchanged, however, since the BCS issued its determination, no choice remains but to confirm the BCS’s payment plan.  This plan calls for the Costas to pay the budget amount of their bills each month (currently $159.00), plus $40.00 a month to satisfy the arrearage owed.  This arrearage is now $5,547.18 (N.T. 10, 32; Respondent’s Exh. 1).

On the subject of payments missed during the interim of this case, Commission regulations require that customers continue to pay “current bills not at issue” pending review.  Section 56.174(3) of the Commission’s regulations on Standards and Billing Practices for residential utility service, 52 Pa. Code §56.174(3), provides:

Stay of informal complaint decision.  Upon appeal from the mediation decision of the Bureau of Consumer Services, there shall be an automatic stay of payment arrangements ordered in that decision, other than current bills not at issue.  The utility may request that the special agent remove the stay and order payment of amounts set forth in the mediation decision.  When current bills are not at issue, the ratepayer will be responsible for payment of current, undisputed bills pending review.  (Emphasis added).

Similarly, Section 56.181 of the Commission’s regulations, 52 Pa. Code §56.181, provides in pertinent part:

Pending resolution of a dispute, including a termination dispute, the disputing party shall be required to pay the undisputed portions of bills, as described in this section.

(1)
Pending informal complaint.  Pending the outcome of an informal complaint, the disputing party shall be obligated to pay that portion of a bill which is not honestly disputed....

(2)
Pending formal complaint.  Prior to the hearing on a formal complaint or prior to the issuance of a Commission Order when no hearing is held in a formal complaint proceeding, the ratepayer shall be required to pay that amount which the Consumer Services Representative determines is not reasonably disputed.  (Emphasis added).

Interpreting these regulations, the Commission has declared that a ratepayer must pay a lump sum equal to any unpaid, undisputed amount that accrues pursuant to the BCS’s determination pending review upon appeal.



The Costas have paid nothing on this account pending review of the BCS’s determination (Respondent’s Exh. 1).  The Respondent received no energy assistance grants that it could credit to this account.
  Id.  The Costas assert they could not afford to make the payments called for under the BCS’s determination (N.T. 13).  The Commission has stated that limited income, by itself, does not excuse payment of a lump sum to make up for any missed payments that the BCS’s plan calls for.



Pursuant to Commission directive, the Costas must pay all undisputed amounts accruing under the BCS’s determination pending review of this appeal.
  This obligation continues until entry of the Commission’s Order disposing of the case.
  Accordingly, they will be directed to pay the Respondent for all missed payments under the BCS’s payment plan within 30 days after entry of the Commission’s Order disposing of this case.



One additional matter requires consideration.  The Respondent never seriously questioned the Costas’ budget.  Their limited income and expenses strongly suggest they are proper candidates for the Respondent’s CAP.  If they meet the eligibility criteria and participate in this program, they will be able to pay less than the amounts specified in this decision.  The Costas previously were enrolled in Duquesne Light’s CAP on November 7, 2000, but were terminated from the program on August 14, 2001 because they failed to make the required payments.  Under the CAP, the Costas were required to pay $145.00 a month (N.T. 23‑28, 32‑33).  Accordingly, I strongly urge the Costas to seize this opportunity, to use this information and to reapply for the Respondent’s CAP.  Participation in this program will enable them to avoid the harsh payment terms that the following Order will otherwise impose upon them.



For the foregoing reasons, the complaint will be denied and the following Order will be entered.

Conclusions of Law
1. The Commission has jurisdiction over the subject matter and the parties to this proceeding.

2. The Complainant has not met her burden of proving that she is entitled to the relief she seeks from this Commission.

3. The payment plan established in the following Order to pay current budget bills as they come due and to reduce the arrearage owed the Respondent on this account conforms with the applicable provisions of the Public Utility Code, as well as with the regulations and existing precedent of this Commission.

ORDER


THEREFORE,



IT IS ORDERED:

1. That the complaint of Deborah A. Costa v. Duquesne Light Company, docketed with the Pennsylvania Public Utility Commission at No. C‑20027970, is hereby denied.

2. That within 10 days of the date the Commission enters its Order in this case, the Respondent shall tender a bill to the Complainant for the net total amount that accrued pursuant to the payment arrangement that the Commission’s Bureau of Consumer Services determined at BCS Case No. 1124709 on May 15, 2002.

3. That within 30 days of the date the Commission enters its Order in this case, the Complainant shall pay to the Respondent a sum of money equal to the amount of the bill tendered in accordance with the preceding ordering paragraph to become current with the determination of the Commission’s Bureau of Consumer Services as of the date the Commission enters its Order in this case.

4. That in addition to the payment directed in the foregoing paragraph, the Complainant shall pay the Respondent the monthly budget amount of the bills as they come due, plus $40.00 a month to reduce the arrearage owed on this account, on the date due for the payment of each monthly bill, effective with the first monthly bill received after entry of the Commission’s Order in this case and continuing thereafter on the due date for the payment of each regular monthly bill, until the arrearage on this account has been paid in full.

5. That the Respondent shall give the Complainant within 10 days of the date of issuance of this Order whatever information it may have to enable the Complainant to reapply for its Customer Assistance Program.

6. That the Complainant may avoid the payment plan established in the foregoing paragraphs by successfully enrolling in the Respondent’s Customer Assistance Program.  So long as the Complainant successfully participates in the Respondent’s Customer Assistance Program, the Complainant will not be required to comply with the payment schedule established in the foregoing paragraphs in order to retain the utility service she receives from the Respondent.

7. That, so long as the Complainant adheres to the terms of this Order, the Respondent shall not assess any late payment charges nor shall Respondent terminate service to the Complainant, except for valid safety and/or emergency reasons.

8. That if the Complainant fails to adhere to the terms of this Order, the Respondent is hereby authorized to terminate the Complainant’s service pursuant to the provisions of the Public Utility Code, 66 Pa. C.S. §§101, et seq., and the Commission’s regulations, 52 Pa. Code §§56.1, et seq.

Dated:  December 23, 2002

















JOHN H. CORBETT, JR.








Administrative Law Judge

� 	By Interim Order issued October 28, 2002, August Costa with his consent was named a co-ratepayer of record on this account (N.T. 51�53).


� 	See, 66 Pa. C.S. §1303.





�	See, 66 Pa. C.S. §1304.





�	Mill v. Pa. P.U.C., 447 A.2d 1100 (Pa. Cmwlth. 1982). 





� 	Baum v. Duquesne Light Company, 56 Pa. P.U.C. 742 (1983); Kohlhoff v. Duquesne Light Company, Docket No. C-00967755 (Order entered October 11, 1996); and Arcott v. Equitable Gas Company, Docket No. C-00945967 (Order entered December 8, 1994).





� 	Claypool v. T. W. Phillips Gas & Oil Company, Docket No. Z-00248730 (Order entered December 22, 1995).





� 	Heard v. Equitable Gas Company, Docket No. C-00957262 (Order entered June 21, 1996); Harper v. Equitable Gas Company, Docket No. Z-00285460 (Order entered May 10, 1996).





�	See, Young v. PECO Energy Co., Docket No. C�00956790 (Order entered February 14, 1996); and Brown v. PECO Energy Co., Docket No. Z�00236726 (Order entered January 26, 1995).	


� 	Claypool, supra.





� 	See, Murray v. Duquesne Light Company, Docket No. C�00968301 (Order entered March 30, 1998); and Novich v. Duquesne Light Company, Docket No. C�00968385 (Order entered May 27, 1997).





� 	Kreutzer v. Duquesne Light Company, Docket No. C�00968873 (Order entered January 5, 1998); Downey v. Duquesne Light Company, Docket No. C�00968410 (Order entered September 16, 1997); and Stathakis v. Pennsylvania Power & Light Company, Docket No. F-00294590 (Order entered October 24, 1996).





� 	Claypool, supra, and 52 Pa. Code §§56.174(a) & 56.181.





� 	Oswald v. Duquesne Light Company, Docket No. C-00992450 (Order entered December 3, 1999).





� 	See, Turner v. Philadelphia Energy Company, Docket No. C�00956999 (Order entered April 11, 1996).
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