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OPINION AND ORDER

BY THE COMMISSION:  



Before the Commission for consideration are the Exceptions filed by the Pennsylvania Department of Transportation (PennDOT), the County of Luzerne (County), and the Borough of Ashley (Borough) to the Recommended Decision of Administrative Law Judge (ALJ) Richard M. Lovenwirth.  No Reply Exceptions were filed.  
History of the Proceeding



On August 8, 2000, Ronald Wickizer filed a Complaint against the Luzerne County Redevelopment Authority (Authority) regarding the Authority’s failure to properly maintain drainage at an above-grade rail-highway crossing from approximately 1995 to the current time.  The crossing consists of a single span bridge that carries S.R. 2010 (also known as Main Street) over a single track in the Borough of Ashley, Luzerne County, Pennsylvania.  The Authority owns the railway right-of-way and leases it to the Luzerne County Rail Corporation (LCRC).  (Tr., p. 96).  LCRC, in turn, leases operating rights to the Luzerne and Susquehanna Railway Corporation (Operating Railroad).  (Tr., p. 97).  The line under the bridge has not been used since 1995.  (Tr., pp. 83, 180).


Timely answers were filed by the Authority, PennDOT, the County, and the Borough.  An evidentiary hearing was held on May 2 and December 6, 2001, before ALJ Lovenwirth.  The Authority, the County, the Borough, PennDOT, the Commission’s Bureau of Transportation and Safety, LCRC, and the Operating Railroad participated.
  


The ALJ issued a Recommended Decision on November 11, 2002.  The ALJ recommended that the Authority be directed to perform an engineering study, to prepare a plan to alleviate the drainage problem based upon the study, and, upon approval, perform the work set forth in the plan.  The costs for the study, the plan, and the construction were to be allocated fifty percent to PennDOT, twenty-five percent to the County, and twenty-five percent to the Borough.  


Exceptions were filed by the Borough and the County on November 21, 2002.  PennDOT filed Exceptions on November 26, 2002.  No Reply Exceptions were filed.  
Discussion



Any Exception or argument that we do not specifically address has been duly considered and will be denied without further discussion.  University of Pa. v. Pa. P.U.C., 485 A.2d 1217, 1222 (Pa. Cmwlth. 1984) (holding that the Commission is not required to consider expressly or at great length each and every contention raised by a party).  


The crux of the Exceptions of PennDOT, the County, and the Borough is that the ALJ recommended an improper allocation of costs in this proceeding.  


The record evidence established that repair of the crossing is of utmost importance.  Clearly, there is a major ponding problem at the crossing.  (Tr., pp. 15, 44, 240).  Delay in repairing the problem could threaten the structural integrity of the bridge, thereby having an adverse effect on the safety of the public.  (Tr., p. 139).  With regard to cost allocations, the Commission is given exclusive jurisdiction over all rail-highway crossings in the Commonwealth, including the manner in which such crossings are to be maintained and the allocation of maintenance costs.  66 Pa. C.S. §§2702, 2704.  The Commission has jurisdiction over railroad facilities:  
[e]very public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommo​dation, convenience, and safety of its patrons, employees and the public.  
66 Pa. C.S. §1501.
  



As owner of the line, the Authority currently has the responsibility, at its sole cost and expense, to provide all materials and perform all work necessary to maintain the entire bridge substructure (Opinion and Order entered February 6, 1986).
  (Tr., pp. 90, 100-01).  It has not done so.  Photographic evidence shows that no main​tenance has been done to this crossing.  (PennDOT Exhibits 1-7).  Additionally, the Authority and Operating Railroad both presented testimony that a customer exists on this line between the crossing and an earthen dam.  Said “customer,” however, has not received a rail shipment in at least five years due to the drainage problem at the crossing.  The last shipment received was only brought by rail to a point up to the ponded area.  (Tr., pp 171, 173, 181-83).  Under these circumstances, we believe that the ALJ’s recommendation should be modified to include the Authority.  


There are no Commission requirements upon the Borough to perform any services or bear any costs for the repairs in question.  The same holds true for the County.  (Tr., pp. 121-22).  Although on one occasion runoff from a Borough sewage system collected in the ponded area, that was a temporary condition which the Borough has corrected.
  Therefore, no costs should be allocated to either the Borough or the County.  


The record established that runoff from SR 2010 drains into the crossing area.  Additionally, PennDOT will benefit from the repair of the crossing because it will prevent damage to the structural integrity of the highway-bridge.  However, the Authority will benefit the most from the repairs, as it may begin to once again service customers.  (Tr., pp. 95, 170-71).  


Based on the above, we will grant the Exceptions of PennDOT, the County, and the Borough, consistent with this discussion, and modify the recommended allocation of maintenance costs.  The Authority will be allocated seventy-five percent of the costs and PennDOT will be allocated twenty-five percent; THEREFORE,



IT IS ORDERED:



1.
That the Exceptions filed by the Pennsylvania Department of Transportation are granted, consistent with this Opinion and Order.  


2.
That the Exceptions filed by the County of Luzerne are granted.  


3.
That the Exceptions filed by the Borough of Ashley are granted.  


4.
That the Recommended Decision of Administrative Law Judge Richard M. Lovenwirth is adopted, as modified by this Opinion and Order.  


5.
That the Complaint of Ronald Wickizer is sustained.  


6.
That Luzerne County Redevelopment Authority, at its initial cost and expense, within ninety (90) days of the entry date of this Opinion and Order, (1) perform an engineering study to determine the amount of water flow and the size of the depression under the bridge, (2) prepare a plan for the alleviation of the water ponding under the Main Street bridge, consistent with the findings of the engineering study, (3) submit the plan to the Commission for approval, and (4) submit the plan to each party of record.  The plan shall be for the filling in of the area under the bridge to reestablish the correct slope and carry the water away from the bridge area.  



7.
That the Luzerne County Redevelopment Authority, at its initial cost and expense, perform the work set forth in the plan within six (6) months of Commission approval.  



8.
That Luzerne County Redevelopment Authority, at its sole cost and expense, bear seventy-five percent (75%) of the costs and expense incurred in performing the engineering study, preparing the plan, and performing the work set forth in the plan.  


9.
That the Pennsylvania Department of Transportation, at its sole cost and expense, when and as billed, pay to the Luzerne County Redevelopment Authority a sum or sums of money equal to twenty-five percent (25%) of the actual costs incurred by Luzerne County Redevelopment Authority in performing the engineering study, preparing the plan, and performing the work set forth in the plan.  


10.
That upon completion of the work ordered, the Luzerne County Redevelopment Authority report the date of actual completion of work to the Commission and certify to the Commission that the work has been satisfactorily completed in accordance with the approved plan.  


11.
That Luzerne County Redevelopment Authority, at its sole cost and expense, furnish all materials and do all work necessary to maintain its facilities at the crossing and the bridge abutments in a safe and satisfactory condition.  


12.
That this Opinion and Order, insofar as its places costs on the various parties, is without prejudice to their rights to recover the costs from others in accordance with any lawful agreement.  


13.
That the parties to this proceeding cooperate with each other so that maintenance and repair work, either routine or as ordered by the Commission, can be accomplished in a timely and safe manner.  


14.
That this Opinion and Order is binding upon all the Parties, their successors, and assigns.  







BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  February 6, 2003
ORDER ENTERED:  March 10, 2003
	�	The County, the Borough, PennDOT, LCRC and the Operating Railroad were joined as additional respondents by Order issued on August 8, 2001.


	�	The Authority is the owner of a rail line that is used for the carriage of goods and was formerly owned by the Consolidated Rail Corporation.  (Tr., pp. 61-63; 159; PennDOT Exhs. 3a-3b).  Accordingly, the Authority was considered a public utility for purposes of those portions of Section 1501 relating to safety.  66 Pa. C.S. §102.  


	�	The former owner was Pocono NorthEast Railway, Inc., which was acquired by F&L Realty through several transactions.  The line was later acquired by the Authority. 


	�	There was a blocked sewer line indicating that some form of contamination may be causing a strong sewage odor.  After checking the line a blockage was discovered which was cleaned and flushed out.  The sewer line was dye tested and it was flowing freely.  A second sample of the ponded water was taken and it was found not to be contaminated.  (Tr., pp. 240-41).  Accordingly, the problem was corrected.
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