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:     
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Walt Yarnell & Associates, Inc.

:     

INITIAL DECISION GRANTING RESPONDENT’S PRELIMINARY MOTION TO DISMISS THE COMPLAINT

Before

Fred R. Nene        

Administrative Law Judge



On February 5, 2002, the Commission’s Bureau of Transportation and Safety (“BTS”) filed a complaint against Walt Yarnell & Associates, Inc. (“Respondent”) alleging that on a date in September 2001 the Respondent transported an individual from a point in Allegheny County to a doctor’s appointment at another point in Allegheny County, for compensation, and that such transportation was performed without a certificate of public transportation issued by this Commission.  The BTS requests the issuance of a civil penalty for the transportation of property for compensation between points in the Commonwealth of Pennsylvania without holding a certificate of public convenience to do so.



On March 4, 2002, the Respondent filed an answer admitting that it had transported an individual to and from a doctor’s office for the purpose of diagnosis and medical treatment, but the Respondent denied that any property was involved in the subject transportation.



Along with its answer the Respondent filed a Motion to Dismiss the Complaint claiming that the Commission has no jurisdiction over the Respondent’s transportation in this case because the transportation was provided to a passenger to and from points in Allegheny County, and that the service was not provided in a taxi cab and is not a service which is offered to the public.

On March 13, 2002, BTS filed an answer to the Respondent’s motion to dismiss.  The answer simply denied the Respondent’s entitlement to a dismissal for lack of Commission jurisdiction.

By notice dated December 6, 2002, the matter was assigned to me for the purpose of issuing a ruling on the Respondent’s Preliminary Motion to Dismiss the Complaint.  For the reasons stated below I conclude that the Respondent is entitled to a grant of that motion.

Discussion



Commission preliminary motion practice is comparable to Pennsylvania civil practice respecting the filing of preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa. PUC Lexis 69, Docket No. C-00935435 (July 18, 1994).  The Supreme Court of Pennsylvania has held that dismissal of a case on preliminary objections should occur only when dismissal is clearly warranted and free from doubt.  Interstate Traveler Services, Inc. v. Commonwealth, Department of Environmental Resources, 486 Pa. 536, 406 A.2d 1020 (1979).



The complaint filed by the Bureau of Transportation in this matter consists of the following four paragraphs:

1. That Walt Yarnell & Associates, Inc., respondent, maintains its principal place of business at 1411 Pittsburgh Street, P.O. Box 164, Cheswick, Allegheny County, Pennsylvania 15024.

2. That on the date of the violation alleged in this complaint, respondent did not hold a certificate of public convenience issued by this Commission.

3. That respondent, on September 13, 2001, transported Robert A. Cope, from his home in Penn Hills Township, Allegheny County, Pennsylvania to a doctor’s appointment in Pittsburgh, Allegheny county, Pennsylvania for $112 compensation from Highmark Life & Casualty Group.  Respondent was previously warned on February 15, 2001, about rendering service without a certificate of public convenience issued by this Commission.  Penalty is $500.

4. That respondent, in performing the act described in Paragraph 3 of this complaint, violated the Public Utility Code, 66 Pa. C.S. §1101, in that respondent transported property for compensation between points in the Commonwealth of Pennsylvania while not then holding a certificate of public convenience issued by this Commission.



Paragraph 3 is the essence of the violation alleged
.  It describes the transportation of an individual between two points inside the bounds of Allegheny County.  It further alleges that compensation was paid by a third party for such service and that the Respondent did perform the transportation despite being warned earlier about needing a certificate of service to provide such service.

Section 41.13 of the Commission’s Regulations (52 Pa. Code §41.13) reads as follows:

§41.13.
Transportation of passengers by common carriers in Allegheny County — statement of policy.

(a) In Port Authority of Allegheny County v. Pennsylvania Public Utility Commission 494 Pa. 250, 256, 431 A.2d 243, 246 (1981): the Supreme Court of Pennsylvania held that under section 2 of the Second Class County Port Authority Act (55 P.S. §552) the jurisdiction of the commission over common carriers of passengers in Allegheny County is restricted to taxicabs and school buses.  This section effectuates the decision in that case.

(b) The Commission will consider only those common carriers of passengers in Allegheny County who are providing call or demand service or who are transporting school children in a manner not excepted by 66 Pa. C.S. §102 (relating to definitions) to be within the Commission’s regulatory jurisdiction. 




Since the transportation at issue was entirely within Allegheny County and since it is not alleged to have been performed by taxicab or school bus, the Commission is without jurisdiction to consider the subject complaint, and the Respondent is entitled to the requested dismissal.

ORDER


THEREFORE, 

it is ordered that: 

1. The Respondent’s motion to dismiss the complaint in the captioned matter is hereby granted, and

2. The complaint of the Pennsylvania Public Utility Commission, Bureau of Transportation and Safety v. Walt Yarnell & Associates, Inc. at Docket No. C-20026775 is dismissed for lack of jurisdiction.

Dated:  January 7, 2003















FRED R. NENE          








Administrative Law Judge

� 	Paragraph 4 refers to the transportation of “property for compensation” but paragraphs 1 through 3 do not support such an allegation.
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