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History of the Proceedings


On March 14, 2002, William Gallaher filed a complaint against PPL Electric Utilities Corporation.  In his complaint Mr. Gallaher alleged as follows:
3.
What is your complaint?

I want the PUC to accept the notice I got telling me if I did not make a new security deposit that PP&L wanted that PP&L was going to discontinue service.  I had moved from property so I did not send in deposit figuring PP&L. would shut off service as notice stated.  I did not want service there any longer.  All so when I received bill I returned stating "service was to be discontinued."

Based on these allegations, Mr. Gallaher made the following request:

4.
What do you want the public utility commission to do about your complaint?

I want PUC to tell PUC [sic] to honor its shut off notice just like the gas, phone and cable company does.

They are insisting I had to call.  Why?  They already told me they were going to shut off service.  Property was surrendered in a bankruptcy so longer owned, or lived in it.



The complaint was served on PPL, and PPL filed an answer to it.  In its answer, PPL averred in pertinent part:
By way of further Answer, PPL avers that on May 21, 2001, PPL received notification that Complainant filed Chapter 7 Bankruptcy proceedings at Docket No. bk-01-02293 on April 20, 2001. PPL also avers that the April 20, 2001 bankruptcy proceedings included a balance of $466.19 on Complainant’s electric service with PPL, namely Account Number 89060-70002, for the subject electric service premises, which is located at 1912 North Third Street, Harrisburg, Pennsylvania. In addition, PPL avers that on May 31,2001, Account No. 89060-70002 was finalized effective April 20, 2001, and the balance of $466.19 was noted as a dischargeable claim under the April 20, 2001 bankruptcy proceedings. Furthermore, PPL avers that because electric service was not cancelled at the subject electric service premises as of April 20, 2001, Account Number 89060-70011, a post-bankruptcy petition account, was established for the subject electric service premises with an effective date of April 20, 2001. Finally, PPL avers that because of the bankruptcy proceedings filed by Complainant on April 20, 2001, PPL, pursuant to Rule 2.D of its Tariff, requested a security deposit of $175. A true and correct copy of Rule 2.D of PPL’s Tariff is incorporated herein by reference and attached hereto as Exhibit “A.”

PPL admits only that on November 6, 2001, it received correspondence from Complainant’s Counsel stating that Complainant had abandoned the subject electric service premises. PPL denies, however, that Complainant had vacated the subject electric service premises prior to November 6, 2001. PPL also avers that a representative from PPL informed Complainant’s attorney, during a telephone conversation with said attorney on November 6, 2001, that PPL received no notification from Complainant requesting a discontinuance of service at the subject electric service premises. In addition, PPL avers that as a result of the notification received from Complainant’s attorney on November 6, 2001, PPL issued an order to discontinue the electric service at the subject electric service premises effective November 7, 2001.

PPL admits that Complainant did not send in the security deposit requested of PPL with respect to Account Number 89060-70011. By way of further Answer, PPL incorporates by reference herein its aforementioned response to Paragraph 3 of the Complaint.

Denied, as after reasonable investigation PPL is without knowledge or information sufficient to form a belief as to the truth of Complainant’s allegations that he “figur[ed] PP&L would shut off service as notice stated,” and “did not want service there any longer,” and strict proof regarding the same is hereby demanded by trial to the extent it is relevant. By way of further Answer, PPL avers that Rule 10.A of PPL’s Tariff provides that a contract with PPL for electric service can be terminated only upon notification from the customer, as provided in the contract, that service is no longer required at the premises being supplied. A true and correct copy of Rule 10.A of PPL’s Tariff is incorporated herein by reference and attached hereto as Exhibit “B.”  PPL also avers that in the absence of notice from the Complainant, the Complainant is responsible for payment of electric service supplied to the electric service premises. In addition, PPL avers that because PPL received no notification, prior to November 6, 2001, from Complainant, or anyone representing him, that service at the subject electric service premises should be discontinued, Complainant is responsible for the final balance on Account Number 89060-70011 for the period of April 20, 2001 to November 7, 2001.

. . . .
Denied, as after reasonable investigation PPL is without knowledge or information sufficient to form a belief as to the truth of Complainant’s allegation that “when [he] received bill [he] returned stating ‘service was to be discontinued,” and strict proof regarding the same is hereby demanded by trial. By way of further Answer, PPL avers that customer electric service bills state that all correspondences with respect to the customer’s electric service account must be directed to a PPL address, other than the billing address for PPL, or the telephone number listed on the bill. PPL also avers that a notation by the customer on his or her electric service bill is insufficient notification of termination of electric service at the premises being supplied under Rule 10.A of PPL’s Tariff. By way of further Answer, PPL incorporates by reference herein its aforementioned response to Paragraph 3 of the Complaint.



This case was assigned to me on July 1, 2002.  Also on that date, the parties were notified that a hearing would be held on August 22, 2002.  The hearing was held as scheduled.  Mr. Gallaher represented himself; PPL was represented by counsel.  The hearing resulted in a transcript of 54 pages; six exhibits were admitted into evidence.



After the hearing, PPL filed a letter-motion to amend its answer.  By order dated October 10, 2002, I denied PPL's motion.
Findings of Fact



1.
Mr. Gallaher lived at 1912 North Third Street, Harrisburg, PA.  He was buying the property subject to a mortgage.  He moved out of the house in December 2000.  He declared bankruptcy in April 2001 and surrendered the house to the mortgage company.  Since December 2000, he has lived in Lebanon, Pennsylvania.  (Tr. 8-10).  A few weeks after he surrendered the house, the mortgage company changed the locks.  (Tr. 10).  The bankruptcy was discharged in October 2001.  Someone else is living in the house now.  (Tr. 12).



2.
After he filed for bankruptcy, Mr. Gallaher received a notice from PPL.  The notice stated that unless he paid a security deposit, PPL would turn off the electricity.  Gallaher did not pay the security deposit and assumed that the electricity would be turned off.  (Tr. 13).


3.
PPL did not shut off the electricity, and continued to bill Mr. Gallaher for it.  The electric bills were sent to the old address, and forwarded to Mr. Gallaher's new address.  Mr. Gallaher ignored the first couple of bills.  When the bills continued to arrive, in June or July Mr. Gallaher wrote notes on some of the bills that the electricity was to be turned off.  Mr. Gallaher thinks that he sent back two or three bills with notes on them.  (Tr. 13-15, 19, 21-24).  He did not keep copies of these bills because he sent them back to PPL.  (Tr. 21).   When the bills continued to arrive, he called his lawyer in November 2001, who then wrote to PPL on Mr. Gallaher's behalf.  (Tr. 16).  PPL removed his name from the bill on November 7, 2001.  (Tr. 16, 38).


4.
The amount that PPL is seeking to collect from Mr. Gallaher is $166.35.  (Tr. 35).


5.
Mr. Gallaher does not believe he should have to pay the bill.  He noted that when the phone company or the cable company tells a customer that they will turn off service by a certain date if they do not receive payment, they follow through and turn off service if they do not receive the payment.  Mr. Gallaher contends that PPL should have done the same.  (Tr. 15, 17).



6.
Mr. Gallaher did not keep a copy of the letter that he received from PPL (Tr. 11), but it was the same as PPL Exhibit 1, which is a copy of the form letter that PPL sends to customers when it learns that they have filed for bankruptcy.  (Tr. 17-18).  


7.
Mr. Gallaher never received a shut-off notice from PPL after he received the letter informing him that he should send a deposit, but he did continue to receive bills.  (Tr. 18, 20-21, 30-31).



8.
Mr. Gallaher did not call PPL to request that the electricity be shut off.  (Tr. 14-15, 22).



9.
PPL Exhibit 1 is a form letter that PPL sends to a customer when PPL learns that the customer has filed for bankruptcy.  It reads as follows (on an actual letter, the blanks would be filled in):
BILL ACCOUNT NUMBER:  Bill Account Number

Dear Customer Name:
PPL has received notice that you filed for bankruptcy. We closed your account and reestablished service in your name as of (your filing date). Your new customer number is shown above.

Under Section 366 of the Bankruptcy Code, PPL requires a security deposit of $        . This deposit will serve as assurance of future payment on this account. We must receive this deposit by                   or we may begin action to shut off your electricity on or after that date.

Kindly remit your deposit to Remittance Processing, 2 N. 9th St., Allentown, PA 18101, using the stub below.

If you have any questions, please call 1-800-358-6623.

Sincerely,

PPL Electric Utilities

PPL's records show that a copy of this letter was sent to Mr. Gallaher.  (Tr. 28-30; PPL Ex. 1).



10.
When a customer files for bankruptcy, PPL discontinues the customer's existing service, and establishes a new account in the customer's name.  PPL writes off the pre-petition account balance, if any.  (Tr. 29).


11.
Under the Bankruptcy Code, PPL is entitled to ask for a security deposit, however, PPL is not required  to demand a deposit.  (Tr. 29).


12.
In its letter to Mr. Gallaher after he filed for bankruptcy, PPL requested a security deposit of $178.  Mr. Gallaher never paid the deposit.  (Tr. 30).



13.
On May 21, 2001, PPL established a new account in Mr. Gallaher's name, effective April 20, 2001.  (Tr. 30-31, PPL Exs. 2 and 3).



14.
PPL's witness testified that it never received from Mr. Gallaher any bills that contained written notes on them asking PPL to discontinue service.  The witness testified that if PPL had received a bill with such a note, it would have made a record of the note in its customer records.  The witness further testified that PPL had no record of any such communications from Mr. Gallaher.  (Tr. 34-35).  The witness testified, contrary to PPL's answer in this case, that PPL would have terminated service if it had received a bill with a note written on it that service was to be terminated.  (Tr. 48-49).


15.
The relevant sections of PPL's tariff are as follows:

RULES FOR ELECTRIC SERVICE

RULE 2 - REQUIREMENTS FOR SERVICE

A.
SERVICE BY APPLICATION

The Company may connect service on request or Company may, for the convenience of a new customer, leave a service energized at a premises which has become vacant. The customer shall notify Company the date service is desired or use of service begun and shall give information necessary for Company to properly supply the service and apply the provisions of this tariff.
B.
SERVICE CONTRACTS
. . . .

(3)
Acceptance or use of service is deemed a request for the supply of such service and constitutes a contract to pay for the service under these rules and the applicable rate schedule. The receipt of electric service makes the receiver a customer of the Company.
. . . .

D.
SECURITY DEPOSITS

(1)
The Company may require deposits or guarantees satisfactory to the Company as security for the payment of bills for service provided by the Company before it commences or continues to supply service. The need for deposit or guarantee is based on the credit risk of the individual. . . .

(PPL Ex. 4).

RULES FOR ELECTRIC SERVICE

RULE 10- DISCONNECTION AND RECONNECTION OF SERVICE
. . . . 

B.
TERMINATION

 . . . .
(2)
The Company may terminate the supply of electric service and remove Company’s equipment from customer’s premises, upon notice to customer when appropriate, under any of the following conditions:
. . . . 

(e)
A writ of execution is issued against customer, or the premises at which service is supplied is levied upon, or there is an assignment or act of bankruptcy on the part of customer, and Company has not received any written acceptance of responsibility for continuance of service.
. . . . 

(I)
Failure to post a deposit, provide a guarantee, or establish credit associated with service  provided by the Company.

(PPL Ex. 5).



16.
When PPL received a letter from Mr. Gallaher's attorney in November 2001, it terminated service in Mr. Gallaher's name at the address in question.  (Tr. 38).



17.
In this case, PPL never started termination proceedings for nonpayment of either the security deposit or the monthly bills.  (Tr. 45).



18.
How long PPL would wait before beginning termination proceedings after sending to the customer a letter like PPL Ex. 1 depends on the size of the balance on the account and how long it had been overdue.  (Tr. 45-46).  PPL would not terminate for failure to pay the deposit until the person accumulated a large arrearage.  (Tr. 48). 
Discussion


Because Mr. Gallaher is the complainant in this proceeding, he bears the burden of proof.  66 Pa. C.S. §332(a).  In Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950), the Pennsylvania Supreme Court stated that the term "burden of proof" means a duty to establish a fact by a preponderance of the evidence.  The term "preponderance of the evidence" means that one party has presented evidence that is more convincing, by even the smallest degree, than the evidence presented by the other party.


The uncontroverted evidence establishes that after Mr. Gallaher filed for bankruptcy, PPL sent him a letter that stated, in pertinent part:

PPL has received notice that you filed for bankruptcy. We closed your account and reestablished service in your name as of April 20, 2001. Your new customer number is shown above.

Under Section 366 of the Bankruptcy Code, PPL requires a security deposit of $178. This deposit will serve as assurance of future payment on this account. We must receive this deposit by                 
  or we may begin action to shut off your electricity on or after that date.

Kindly remit your deposit to Remittance Processing, 2 N. 9th St., Allentown, PA 18101, using the stub below.
(Tr. 13, 28-30; PPL Ex. 1).

The uncontroverted evidence also establishes that Mr. Gallaher never remitted the requested security deposit.  (Tr. 13, 30).  The first issue that must be considered, then, is the legal impact of Mr. Gallaher's act of withholding the security deposit.


PPL argues that because its tariff is couched in permissive terms (i.e., that it may require a security deposit of a customer who has filed for bankruptcy, and that it may terminate service for failure to pay the deposit), Mr. Gallaher's failure to pay the requested security deposit was insufficient to absolve him of responsibility for the subsequent bills.  Rule 2 D. (1) and Rule 10 B. (2) are both so worded.  (PPL Exs. 4 and 5, respectively).  PPL also argues that its letter is similarly couched in permissive terms, stating that PPL must receive the deposit "or we may begin action to shut off your electricity. . . ."  (PPL Ex. 1).  


I disagree with PPL's analysis.  At best, PPL's letter is ambiguous.  The relevant portion reads as follows:


Under Section 366 of the Bankruptcy Code, PPL requires a security deposit of $___. This deposit will serve as assurance of future payment on this account. We must receive this deposit by                   or we may begin action to shut off your electricity on or after that date.  (Emphasis added.)

PPL focuses on the word "may"; however, the words "requires" and "must" as used in the letter are not "permissive" words.  Both words convey the meaning that the security deposit is mandatory.  The word "may," on the other hand, states, in effect, that if the deposit is not paid, PPL has the option to terminate service.  Few, if any, people who read that paragraph would come away with the impression that PPL would not routinely terminate service if the deposit is not paid.  The clear meaning of the letter is to threaten service termination to extract the security deposit.  Mr. Gallaher's interpretation, namely, that if he did not pay the deposit PPL would terminate service, is certainly a reasonable one.



The wording of the letter also must be considered in light of PPL's tariff.  As noted above, PPL's tariff is couched in permissive terms, stating that it "may" require a deposit from a customer who has filed for bankruptcy.  While the tariff is written in permissive terms, the letter sent by PPL to Mr. Gallaher a letter states that PPL "requires" a deposit that "must" be paid. By sending the letter, PPL certainly exercised its option in this case to require a deposit.  Once it sent such a letter, PPL was no longer free to claim that the deposit was optional.  



Further, neither PPL's tariff nor its letter is consistent with its actual practice.  PPL never terminates service to a bankrupt for failure to pay the deposit.  Rather, PPL waits and sees if the customer pays the bills.  Only after the customer has accumulated a large arrearage does PPL begin service termination.  (Tr. 45-46, 48).


Public utilities are required to file tariffs, 66 Pa. C.S. §1302, and they are required to adhere to those tariffs.  66 Pa. C.S. §1303.  Tariffs can include schedules of rates, and all rules, regulations, practices or contracts involving rates and such tariffs have the force of law and are binding on both the utility and its customer.  Brockway Glass Co. v. Pennsylvania Public Utility Com., 63 Pa. Commonwealth Ct. 238, 437 A.2d 1067 (1981).  Also, a utility owes to its customers a duty to provide accurate information, including accurate information regarding its tariff.  AT&T Communications, Inc. v. Pa. Public Utility Com., 130 Pa. Commonwealth Ct. 595, 568 A.2d 1362 (1990).    



Applying the foregoing principles of law to this situation, I start by observing that although PPL, by its form letter, purports to require a deposit of bankrupt customers, it does not attempt to enforce its demand for a deposit, but rather begins termination proceedings only if the customer does not pay subsequent bills.  By telling Mr. Gallaher that PPL "required" a deposit that he "must" pay, PPL misrepresented its billing practice to Mr. Gallaher.  Having read PPL's letter, Mr. Gallaher had no way of knowing that PPL would not terminate service until he had allowed the bill to go unpaid for several months.  Thus, I conclude that he should not be required to pay PPL's bill for services provided after he filed for bankruptcy.


There are two additional reasons to rule in Mr. Gallaher's favor here. 


First, PPL's form letter threatens that PPL "may" begin action to terminate service if the deposit is not paid, even though PPL does not terminate service for failure to pay a deposit.  A Commission regulation, 52 Pa. Code §56.99, provides as follows:

§ 56.99. Use of termination notice solely as collection device prohibited.
A utility may not threaten to terminate service when it has no present intent to terminate service or when actual termination is prohibited under this chapter; notice of the intent to terminate shall be used only as a warning that service will in fact be terminated in accordance with the procedures set forth by this chapter, unless the ratepayer or occupant remedies the situation which gave rise to the enforcement efforts of the utility.
Here, PPL's letter simply uses the threat of termination to intimidate the customer into paying the deposit.  Because PPL never terminates service for failure to pay the deposit (Tr. 45-48), I infer that PPL has no present intent to terminate service when it sends these letters.  Accordingly, I conclude that PPL's practice here violates 52 Pa. Code §56.99.  For this additional reason, I conclude that Mr. Gallaher should not be held responsible for PPL's bill for services provided after he filed for bankruptcy.


Second, when it learned of Mr. Gallaher's bankruptcy, PPL closed his pre-petition account and opened another in his name.  (Tr. 30-31; PPL Exs. 1,2, and 3).  However, Mr. Gallaher never asked PPL to open another account in his name.  Had Mr. Gallaher continued to live at his former home, this would have been of no import, because a PPL tariff rule (Rule 2 B. (3) (PL Ex. 4)) provides:
(3)
Acceptance or use of service is deemed a request for the supply of such service and constitutes a contract to pay for the service under these rules and the applicable rate schedule. The receipt of electric service makes the receiver a customer of the Company.
Mr. Gallaher did not occupy his former home after he filed for bankruptcy, because by that time the mortgage company had changed the locks on his former home.  (Tr. 8-10).   He thus never accepted the service under the new account nor used the electricity.  Because Mr. Gallaher did not request service under the new account, and did nothing to use the service, he is not responsible for the bills so generated.



For the foregoing reasons, I conclude that Mr. Gallaher's complaint should be sustained and PPL should be prohibited from billing him for the disputed charges.  I further conclude that PPL should be directed from using the form letter contained in PPL Ex. 1 when it has no present intent to terminate service if the deposit is not paid.  Because I have decided this case on the bases set forth above, I need not reach the issue of whether Mr. Gallaher in fact sent to PPL bills with written notes asking that his service be terminated.
Conclusions of Law


1.
The Commission has jurisdiction over the subject matter of, and the parties to, this proceeding under 66 Pa. C.S. Chapters 13 and 15.



2.
Under 66 Pa. C.S. §1501, PPL owes to its customers a duty to provide accurate information regarding its tariff and billing practices.



3.
PPL's use of the form letter embodied in PPL Ex. 1, threatening to terminate service if a security deposit is not paid, when PPL never terminates service for that reason, constitutes a violation of PPL's duty under 66 Pa. C.S. §1501 to provide accurate information regarding its tariff and billing practices.


4.
By sending the form letter embodied in PPL Ex. 1 to Mr. Gallaher after he filed for bankruptcy, PPL violated 66 Pa. C.S. §1501.



5.
PPL's use of the form letter embodied in PPL Ex. 1, threatening to terminate service if a security deposit is not paid, when PPL never terminates service for that reason, constitutes threatening to terminate service when it has no present intent to terminate service in violation of 52 Pa. Code §56.99.


6.
In this case, Mr. Gallaher never requested or consented to PPL's act of opening a new post-petition account in his name, nor did he acquiesce in PPL's act by using the service after he filed for bankruptcy.



7.
Mr. Gallaher's complaint should be sustained and PPL should be prohibited from billing him for the disputed charges.

Order


THEREFORE, IT IS ORDERED:



1.
That the complaint of William Gallaher v. PPL Electric Utilities Corporation at Docket No. F-01075037 is sustained.



2.
That PPL Electric Utilities Corporation shall cease and desist from billing William Gallaher for electricity furnished to 1912 North Third Street, Harrisburg, PA for the period between April 20, 2001 and November 8, 2001.


3.
  That PPL Electric Utilities Corporation shall cease and desist from using the form letter contained in PPL Ex. 1 when it has no present intent to terminate service if the deposit is not paid.  
Date:  January 8, 2003


___________________________







Michael C. Schnierle







Administrative Law Judge

�	Because Mr. Gallaher did not keep his copy of the letter, this specific date is unknown.
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