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HISTORY OF THE PROCEEDING



On June 24, 2002, Gina Wilder (Complainant) filed a Complaint against PECO Energy Company (PECO or Respondent) objecting, inter alia, to paying transition charges for stranded costs, transmission charges, distribution charges and customer charges and alleging that they are not the individual customer's problem.  Complainant states that she only wants to pay for electric usage.

PECO duly filed an Answer averring, inter alia, that it has properly billed Complainant; that it has been acting in compliance with its Electric Service Tariff which was approved at its Restructuring Plan at Docket Nos. R-00973953 and P-00971263; that the specific charges for electric service are identified on the bill statement pursuant to regulations requiring the unbundling of service; that the transition charge approved by the Commission was established as part of the institution of the electric choice program.  Respondent further averred that Complainant, in the Complaint, is attempting to challenge the Commission's final Order; and that this challenge is an untimely petition for reconsideration and recission of the Commission Order.

Subsequently, on November 7, 2002, PECO filed a Motion for Judgment on the Pleadings averring therein, inter alia, that Complainant has failed to set forth a violation by PECO of the Public Utility Code, the Commission's Regulations or PECO's Tariff; that Complainant is estopped from challenging PECO's existing tariffed rates applicable to transition, transmission, distribution and customer charges; that PECO's Electric Service Tariff has been approved by the Commission and has the effect of law and is binding upon both the utility and the Complainant-customer; and that the Complaint constituted an untimely petition for reconsideration or recission challenging the Commission's prior Orders approving PECO's Electric Service Tariff and the implementation of the restructuring of the electric industry in Pennsylvania.  PECO requests dismissal of the Complaint.

The matter was assigned to the undersigned Administrative Law Judge on December 24, 2002.

FINDINGS OF FACT



1.
Complainant is Gina Wilder, 5612 Pemberton Street, Philadelphia, PA 19101.



2.
Respondent is PECO Energy Company, 2301 Market Street, Philadelphia, PA 19101.

DISCUSSION



This Initial Decision deals solely with Respondent's Motion for Judgment on the Pleadings, which is essentially a Motion for Summary Judgment.

Section 5.102(b) of the Commission's Regulations, 52 Pa. Code §5.102(b) provides, inter alia,

  (b)
Motion for summary judgment.  After the pleadings are closed, but within a time so that the hearing is not delayed, a participant may move for summary judgment based on the pleadings and depositions, answers to interrogatories, admissions and supporting affidavits.  Documents not already filed with the Commission shall be filed with the motion.


(1)
An answer, including an opposing affidavit to a motion for summary judgment, may be filed within 20 days of the date of service of the motion.


(2)
The answer may be supplemented by pleadings and depositions, answers to interrogatories or further affidavits and admissions.

  (c)
Decisions on motions.

(1)
The presiding officer will grant or deny a motion for judgment on the pleadings or a motion for summary judgment, as appropriate.  The judgment sought will be rendered if the pleadings, depositions, answers to interrogatories and admissions, together with affidavits, if any, show that there is no genuine issue as to a material fact and that the moving participant is entitled to a judgment as a matter of law.  If a motion is granted, the presiding officer will do so in the form of an initial or recommended decision which shall be subject to exceptions.  As in the case of other initial or recommended decisions, the procedures regarding exceptions to the Commission apply.  If the motion is denied, the presiding officer will do so in the form of a written order.

In the instant proceeding, the pleadings have been closed and the timeliness of Respondent's Motion for Judgment on the Pleadings is appropriate.



An analysis of the pleadings discloses the following:

(a)
In the Complaint, Complainant objects to paying transition charges for stranded costs, transmission charges, distribution charges and customer charges;

(b)
The sole reason asserted by Complainant for the Complaint is that these charges are not the customer's problem and that Complainant only wants to pay for electric usage.

Upon consideration of the pleadings and applicable law, it is clear that Respondent's Motion for Judgment on the Pleadings should be granted for the reasons hereinafter set forth.



By Act of the Pennsylvania Legislature in the Electricity Generation Customer Choice and Competitive Act, 66 Pa. C.S. §§2801 et seq. (Act), it is provided in Section 2804(14) thereof, that

The transition to a competitive generation market shall . . . provide the investors in Pennsylvania electric utilities with a fair opportunity to fully recover the amount of transition or stranded costs that the Commission determines to be just and reasonable.

Thus, the imposition of transition charges upon electric customers was authorized by and is the result of an Act of the Pennsylvania Legislature.  Further, in its Restructuring Order in Docket Nos. R-00973953 and P-00971265 (May 14, 1998), in authorizing recovery of PECO's transition and stranded costs, the Commission stated at page 383,


The proposed settlement set forth in the Joint Petition and its appendices constitutes a comprehensive resolution of the broad array of issues raised by PECO's restructuring plan under the Electric Competition Act.  Consistent with the fundamental goals of the historic legislation, the settlement provides for an orderly transition from the current regulated electric utility structure for generation to a structure under which retail customers will have direct access to a competitive market for the generation of electricity; moreover, and also consistent with the legislation, the settlement provides for a fair and reasonable recovery of PECO's transition and stranded costs created by this transition to a competitive market.



Moreover, the Commission, at pages 384-388, specifically ordered, inter alia,

3.  That PECO's recovery of the transition and stranded costs as set forth in the settlement is just and reasonable and in the public interest and that securitization of up to $4.0 billion of stranded costs as set forth in the settlement is just and reasonable and in the public interest.

.   .   .

6.  That this Commission determines that it is just and reasonable and in the public interest for PECO Energy Company to recover from its customers, through Intangible Transition Charges as and to the extent authorized in paragraph 8 of this Qualified Rate Order, $4.0 billion of the $5.26 billion of the Company's Transition or Stranded Costs approved by the Commission for recovery from customers.

.   .   .

8.  That this Commission authorizes PECO Energy Company to impose on, and collect from its customers, either directly or through bills rendered by electric generation suppliers or any subsequently selected providers of last resort, through non-bypassable charges applied to the bill of every customer of electric services within the geographic area that comprised the Company's certificated service territory on the effective date of the Electric Competition Act or became a customer after that effective date (i); Competitive Transition Charges as provided in the Joint Petition in an amount sufficient to permit the Company to recover the full amount of its Transition or Stranded Costs as authorized for recovery in the Joint Petition, and (ii) Intangible Transition Charges in an amount sufficient to recover the aggregate principal amount of Transition Bonds plus an amount sufficient to provide for any credit enhancement, to fund any reserves, and to pay interest, redemption premiums, if any, servicing fees and other expenses relating to the Transition Bonds (the Transition or Stranded Costs, which includes principal of or interest on Transition Bonds, costs for credit enhancement, servicing fees and other related costs and expenses permitted to be recovered in (ii) above through the Intangible Transition Charges collectively, the "Qualified Transition Expenses").  The Commission finds that such recovery and the imposition of such Competitive Transition Charges is in the public interest and is just and reasonable.  The Commission finds that good cause has been shown to extend the payment period for imposing the Competitive Transition Charges to December 31, 2010.  The Intangible Transition Charges shall be collected over periods of time and in such amounts as are necessary to amortize each series of Transition Bonds in accordance with the terms thereof, but in no event shall be charged to customers after December 31, 2010.  Notwithstanding anything else in this Qualified Rate Order, but subject to the terms of the Joint Petition, the Intangible Transition Charges shall be collected from customers in an amount sufficient to discharge the Transition Bonds in accordance with their terms.

and

10.  That the Competitive Transition Charges and the Intangible Transition Charges shall be applied to customer bills using the methodology and allocation set forth in the Company's QRO Filing and its Restructuring Filing, as adjusted by the Joint Petition . . .

and

17.  That this Commission hereby declares that paragraph 4 through 19 of this Qualified Rate Order shall be irrevocable for purposes of Section 2812 of the Public Utility Code, 66 Pa. C.S. § 2812, and accordingly agrees that it will not directly or indirectly, by any subsequent action, reduce, postpone, impair or terminate this Qualified Rate Order or the Intangible Transition Charges authorized to be imposed or collected under this Qualified Rate Order.  This Commission further declares that the right, title and interest of the Company and any Assignee in this Qualified Rate Order and the Intangible Transition Charges, the rates and other charges authorized hereby and all revenues, collections, claims, payments, money or proceeds of or arising from the same constitutes Intangible Transition Property.  PECO Energy Company shall have the irrevocable right to issue Transition Bonds in accordance with this Qualified Rate Order until December 31, 2020.

and

19.  That during some or all of the period during which the Intangible Transition Charges and the Competitive Transition Charges approved by this Qualified Rate Order are being collected, the generation component of the Company's charges to customers will be limited by the provisions of 66 Pa. C.S. § 2804(4) (pertaining to rate caps) and the provisions of the Joint Petition.  For purposes of 66 Pa. C.S. § 2804(4)(ii), the generation component of the Company's charges includes Competitive Transition Charges, Intangible Transition Charges, and other generation charges . . . .

Subsequently, on May 16, 2000, the Commission approved an Application by PECO to further secure an additional portion of stranded costs through the use of bonds.  See Re PECO Energy Company, Docket No. R-00005030 at 13 (May 16, 2000).  It is to be noted that these Orders are final and irrevocable as stated within each Order pursuant to the authority granted to the Commission in 66 Pa. C.S. §§2812(c)(2) and 2812(b)(3).

As can be seen from the foregoing, the complained-of charges have been authorized by law and approved by the Commission, as has PECO's Electric Service Tariff; which has the full force and effect of law and is binding upon both the public utility and the customer.  Brockway Glass Co. v. Pa. PUC, 437 A.2d 1067, 63 Pa. Comwlth. 238 (1981).

As to the complained-of itemized charges appearing on the monthly statements, the Commission's Regulations at 52 Pa. Code §54.4(c) provide as follows:

§ 54.4. Bill format for residential and small business customers.

 (a)  EGS prices billed shall reflect the marketed prices and the agreed upon prices in the disclosure statement.

 (b)  The following requirements apply only to the extent to which an entity has responsibility for billing customers, to the extent that the charges are applicable.  The provider of last resort will be considered to be an EGS for the purposes of this section.  Duplication of billing for the same or identical charges by both the EDC and EGS is not permitted.

  (1)  EDC charges shall appear separately from EGS charges.

  (2)  Charges for basic services shall appear before charges for nonbasic services, and appear distinctly separate.

  (3)   Customer bills shall contain the following charges, if these charges are applicable, and these charges shall appear in a distinct section of the bill.  The designation or label of each charge as either a basic charge or nonbasic charge appears in parenthesis following the name of the charge.  This label of either basic or nonbasic is not required to accompany the name of the charge on the bill.

   (i)  Generation charges (basic).

    (A)  Generation charges shall be presented in a standard pricing unit for electricity in actual dollars or cents per kWh, actual average dollars or cents per kWh, kW or other Commission-approved standard pricing unit.

    (B)  Generation charges shall appear first among the basic charges with one exception.  EDCs may place the customer charge first among the basic charges.

   (ii)  Transmission charges (basic).

   (iii)  Distribution charges (basic).

   (iv)  Customer charge or basic charge (charge for basic service in § 56.15 (relating to billing information) (basic).

   (v)  Advanced metering charges (basic).

   (vi)  Transition charges (basic).

   (vii)  Taxes (Shall comply with § 56.15) (basic).

   (viii)  Late payment charges (basic).

   (ix)  Security deposit (basic).

   (x)  Reconnection fee (basic).

   (xi)  Itemization of nonbasic charges (nonbasic).

   (xii)  Overall billing total.

  (4)  The entity reading the meter for billing purposes shall provide the following electricity use data figures:

   (i)  The total annual electricity use for the past 12 months in kWh, including the current billing cycle.  This is a single cumulative number.

   (ii)  The average monthly electricity use for the past 12 months in kWh, including the current billing cycle.  This is a single cumulative number.

    (5)  The requirements of § 56.15 shall be incorporated in customer bills to the extent that they apply.

    (6)  Definitions for the following charges and terms are required in a customer's bill, if they appear as billing items, as contained in "Common Electric Competition Terms" and shall be in a distinctly separate section of the bill:

   (i)  Generation charges.

   (ii)  Transmission charges.

   (iii)  Distribution charges.

   (iv)  Customer charge/basic charge (Charge for basic service in § 56.15).

   (v)  Advanced metering, if applicable.

   (vi)  Transition charges.

  (7)  "General Information" is the required title for customer contact information in a customer's bill.

   (i)  The name, address and telephone number for the EGS and EDC shall be included.

   (ii)  Both EDC and EGS information in subparagraph (i) is required on all customer bills with the billing entity's information first.

  (8)  When a customer chooses the option to receive a separate bill for generation supply, the EDC shall include in a customer's bill the following information where the EGS charges would normally appear:

   (i)  The EGS's name.

   (ii)  A statement that the customer's EGS is responsible for the billing of EGS charges.

  (9)  When a customer chooses the option to receive a single bill from the EDC, the EDC shall include in the customer's bill the name of the EGS where the EGS charges appear.

  (10)  For customers who have chosen electric generation services from a competitive supplier, the customer's bill shall include the following statements which may appear together in a paragraph: 

   (i)  "Generation prices and charges are set by the electric generation supplier you have chosen."

   (ii)  "The Public Utility Commission regulates distribution prices and services."

   (iii)  "The Federal Energy Regulatory Commission regulates transmission prices and services."

 (c)  The billing entity shall provide samples of customer bills to the Commission for review.



As to the definition of each item billed, as aforesaid, they appear on each monthly bill.  Thus, PECO has observed the requirements of the Commission's billing format Regulations.  Further, the Commission's Regulations have been adopted pursuant to the authority vested in it pursuant to legislative enactment (see 66 Pa. C.S.A. §§501 and 1501).  It must be noted that except for transition charges, authorized as discussed above, the complained-of charges were included in the "lump sum" bills, but by reason of the Commission's "unbundling" regulations, they are now separately identified together with the transition charges.



By reason of all of the foregoing, no genuine issue as to fact or law exists with respect to the complained-of charges.  Complainant simply does not want to pay them, and, in essence, is attempting to collaterally attack final Commission Orders duly adopted pursuant to legislative authority and due consideration.  This is impermissible.  If a Complainant with requisite standing was dissatisfied with a Commission Order, applicable law provides the appropriate procedures.  The time for such action has long expired.  See 42 Pa. C.S. §763(a)(1); 42 Pa. C.S. §§5571 and 5572.



For all of the foregoing reasons, Respondent's Motion for Judgment on the Pleadings will be granted and the Complaint will be dismissed.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.



2.
PECO's charges, complained of by the Complainant, are authorized under the Electricity Generation Customer Choice and Competition Act, 66 Pa. C.S. §§2601 et seq. and PECO's Restructuring Orders, Docket Nos. R-00973953 and P-00971265; R-00005030.

3.
The Restructuring Orders are final and irrevocable as stated therein pursuant to the authority granted to the Commission in 66 Pa. C.S. §§2812(b)3.



4.
The Commission's Regulations at 52 Pa. Code §54.4(c) set forth the charges to be contained and itemized in a utility's monthly statement.



5.
PECO's monthly statement complies with 52 Pa. Code §54.4(c).

ORDER



THEREFORE,



IT IS ORDERED:



1.
That PECO Energy Company's Motion for Judgement on the Pleadings is granted.

2.
That the Complaint of Gina Wilder against PECO Energy Company in Docket No. C-20028054 is hereby dismissed.



3.
That this matter be marked closed.

          January 9, 2003          

______________________________________

Date





HERBERT SMOLEN







Administrative Law Judge
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