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History of the Proceedings


On May 16, 2002, Vincent J. Mariotti, Jr. filed a complaint against North Penn Gas Company.  The complaint is an appeal from a decision of the Bureau of Consumer Services in an informal complaint at BCS Docket No. 1121403.  In his complaint, Mr. Mariotti alleged that he was unable to afford the payment plan directed by BCS. 



The complaint was served on North Penn, and North Penn filed an answer admitting or denying the various allegations in the complaint.  North Penn attached to its answer a  copy of the BCS decision, as well as other documents pertaining to Mr. Mariotti's account.


This case was assigned to me on August 14, 2002.  Also on that date, the parties were informed that a hearing would be held on October 1, 2002.



At the request of Mr. Mariotti, the hearing was continued to November 22, 2001.  It was later continued again to December 9, 2002, to accommodate a conflict in my own schedule.


On November 27, 2002, North Penn filed a motion to dismiss the complaint.  With its motion, North Penn requested that the scheduled hearing be cancelled to permit Mr. Mariotti to file an answer to the motion, and a decision be rendered on the motion.  The hearing scheduled for December 9, 2002 was cancelled.



Under the Commission's rules, an answer to a motion must be filed within 10 days of service of the motion.  52 Pa. Code §5.103(c).  To date, more than ten days after service of North Penn's motion, I have received no answer or other pleading from Mr. Mariotti.  Neither the Commission's Document Folder for this case, nor the Commission's computerized docket entry system contains any evidence of an answer having been filed to the motion.  Accordingly, the motion is ripe for decision.

Discussion


In its motion, North Penn averred that while preparing for the rescheduled hearing, it discovered that Mr. Mariotti had requested that his gas be shut off on August 15, 2002.  North Penn further averred that Mr. Mariotti no longer receives service from North Penn, and thus is no longer a customer of North Penn.  North Penn argued that because Mr. Mariotti voluntarily terminated his gas service this complaint is moot, since the purpose of the complaint was to avoid service termination.  Because no answer has been filed to this complaint, I conclude that Mr. Mariotti admits that he is no longer a customer of North Penn.
Because Mr. Mariotti is no longer a customer of North Penn, the Commission lacks subject matter jurisdiction to approve a repayment plan.

Because Mr. Mariotti is no longer a customer of North Penn, North Penn is powerless to attempt to collect his debt by threatening service termination.  North Penn may only attempt to collect the debt by resorting to other creditor remedies such as a civil lawsuit.  The Commission has no jurisdiction to prevent a utility from pursuing civil collection remedies.  The Bell Telephone Co. of Pa. v. Philadelphia Warwick Co., 355 Pa. 637, 50 A.2d 684 (1947); Deborah E. Davis v. Columbia Gas of Pa., Inc., Docket No. F‑00165721, 1993 Pa. PUC LEXIS 73 (1993); Marinoff v. The Bell Telephone Co. of Pa., 75 Pa. P.U.C. 489 (1991); Uplinger v. Pa. Power & Light Co., 75 Pa. P.U.C. 29 (1991).


Similarly, nothing in the Public Utility Code authorizes the Commission to direct customers who fall behind in their utility bill payments to pay their bills.  The Bell Telephone Co. of Pa. v. Philadelphia Warwick Co., 355 Pa. 637, 644, 50 A. 2d 684, 688 (1947).  In the typical case involving a nonpaying customer, the Commission does not order the customer to pay, but rather sets a payment arrangement and authorizes the utility to suspend or terminate service if the customer fails to comply with the arrangement.  Because the Commission has no power to order a current customer to pay his bill, the Commission clearly has no power to order a former customer, such as Mr. Mariotti, to repay his utility debt. 


Because the Commission may only authorize service termination or suspension in the absence of payment, and because service termination or suspension is meaningless to a former customer, any Commission order setting a payment arrangement for a former customer is unenforceable against the former customer.  Similarly, because the Commission has no jurisdiction to prevent North Penn from pursuing civil collection remedies, the Commission has no power to enforce such an agreement against North Penn.  It follows that the Commission has no jurisdiction to approve such an agreement.

In cases where a former customer has failed to appear at the hearing and prosecute the complaint, the Commission has dismissed the complaint for failure to prosecute, not for lack of Commission jurisdiction, and has ordered that the entire debt is due and payable immediately upon entry of the final Commission order.  French v. West Penn Power Co., C-00970856 (entered April 16, 1998).  Because Mr. Mariotti did not fail to appear at a hearing here, I do not regard that rule as applicable here.  Accordingly, I conclude that this complaint should simply be dismissed for lack of subject matter jurisdiction.  This is consistent with Commission precedent.  Tabatha L. Thomas v.  UGI Utilities, Inc., Docket No. Z-00592056 (Final Order entered October 25, 1999).

Conclusion of Law
Because Mr. Mariotti is no longer a customer of North Penn, the Commission lacks subject matter jurisdiction over this complaint.

Order
The complaint of Vincent J. Mariotti, Jr. v. North Penn Gas Company, at Docket No. C-20027645 is dismissed with prejudice for lack of subject matter jurisdiction.

Date: January 9, 2003



___________________________






Michael C. Schnierle







Administrative Law Judge
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