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HISTORY OF THE PROCEEDING



On August 28, 2000, Anne E. Perrige (“Perrige” or “Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against Metropolitan Edison Company, d/b/a GPU Energy (“Met-Ed” or “Respondent"), alleging the following:  that there are at least two electric lines on her property that are outside of the electric company’s right of way; that the Respondent is trespassing; that her neighbor installed a cement barricade that prevents the Respondent from accessing the lines on her property and reading her meter; that the Respondent refuses to correct these problems; and that the Respondent did not respond to her requests in a timely manner.



The Respondent, through its attorney, filed an answer on September 20, 2000.  The Respondent denied that the electric lines on the Complainant’s property are outside of the Company’s right of way.  The Respondent averred that the lines are not illegal and their presence does not constitute a trespass.  The Respondent stated that the Complainant, rather than her neighbor, denied the Company access to the electric lines on her property and to her meter.  The Respondent requested that the Complainant allow the Company’s employees to access her property using her driveway.  The Respondent averred that it responded to the Complainant on numerous occasions by telephone, in writing and in person.  The Respondent stated that it has 14 rights of way across the Complainant’s property.



During a telephonic prehearing conference on April 17, 2001, the Complainant and the Respondent’s attorney identified the following three issues:  Whether the two electrical lines on the Complainant’s property are within Met-Ed’s rights of way.  Whether the lines should be relocated.  Whether the Respondent has reasonable access to the Complainant’s meter.  (Prehearing Conference Tr. 8-15). 


An evidentiary hearing was held in this matter on September 10, 2001, in the Philadelphia State Office Building before Administrative Law Judge Cynthia Williams Fordham.  The Complainant, Anne E. Perrige, Esquire, and her husband, Thomas M. Goutman, Esquire, appeared on behalf of the Complainant.  The Complainant presented the testimony of three witnesses: Andrew F. Kent, a professional land surveyor; William S. Arnold, Sr., an engineer senior in the Respondent’s distribution port service department; and the Complainant, who sponsored twelve exhibits.  Perrige Ex. 1 -Mr. Kent’s survey; Perrige Ex. 2 - right of way Mr. and Mrs. Leon L. Wolf granted to Metropolitan Edison Co.-April 8, 1937; Perrige Ex. 3 - right of way Mr. and Mrs. G. Parke Fleming granted to Metropolitan Edison Co.-July 19, 1937; Map of portions of Berks County (includes the Perrige Property), dated 1989; Perrige Ex. 5 - Met-Ed’s Policies and Standards; Perrige Ex. 6 - photo of the first Met Ed pole on property; Perrige Ex. 7 - photo-view of pole-facing neighbor’s property; Perrige Ex. 8 - photo of gate between Perrige and Costello property-planter, etc; Perrige Ex. 9 - photo of truck on bridge over stream; Perrige Ex. 10 - photo of driveway; Perrige Ex. 11 - photo of pole closest to Mill Road and wetlands; Perrige Ex. 12 - photo of pole and wetlands from opposite direction.  Jeffrey Franklin, Esquire, represented the Respondent.  The Respondent presented one witness, Debra Hartz, a planning and scheduling supervisor for the Respondent, who sponsored thirty-six exhibits.  Met Ed Ex. 1 - survey; Met Ed Ex. 2 - work order 1948; Met Ed Ex. 3 - work order 1954; Met Ed Ex. 4 - work order 1965; Met Ed Ex. 5 - work order 1994 (Complainant’s request); Met Ed Ex. 6 - tariff Rule 6 re: right of way-effective January 1, 1999; Met Ed Ex. 7 - photo of gate to driveway-no trespassing sign; Met Ed Ex. 8 - photo of locked gate to driveway; Met Ed Ex. 9 - photo of chain gate between Perrige and Costello property; Met Ed Ex. 10 - photo of pole 53383-32166; Met Ed Ex. 11- photo of pole 53383-32166 and the wetlands; Met Ed Ex. 12 - photo of stream; Met Ed Ex. 13 - photo from pole 38166 to pole in pipeline right of way; Met Ed Ex. 14 - photo of opposite end of the Perrige property; Met Ed Ex. 15 - photo taken from Hughes property-Wolf Farm sign; Met Ed Ex. 16 - photo between Perrige and Costello property; Met Ed Ex. 17 - meter reading results from August 1999-August 2001; Met Ed Ex. 18 - tariff Rule 12 re: access to customer premises effective January 1, 1999; Met Ed Ex. 19 - copy of 52 Pa. Code §56.81-authorized termination of service (withdrawn); Met Ed Ex. 20 - copy of 52 Pa. Code §56.12-meter reading (withdrawn); Met Ed Ex. 21 - right of way Mr. and Mrs. Leon L. Wolf granted to Metropolitan Edison Co.-April 8, 1937; Met Ed Ex. 22 - right of way Mr. and Mrs. G. Parke Fleming granted to Metropolitan Edison Co.-June 19, 1937; Met Ed Ex. 23 - right of way Mr. and Mrs. Leon L. Wolf granted to Metropolitan Edison Co.-April 8, 1937 (handwritten); Met Ed Ex. 24 - right of way Mr. and Mrs. G. Parke Fleming granted to Metropolitan Edison Co.-June 19, 1937 (handwritten);  Met Ed Ex. 25 - right of way-Hughes 1948 (withdrawn); Met Ed Ex. 26 - right of way anchor guy-George and Clementine Hughes to Metropolitan Edison Co.-July 29, 1952; Met Ed Ex. 27 - right of way-Hughes 1954 (withdrawn); Met Ed Ex. 28 - right of way-Rau 1954 (withdrawn); Met Ed Ex. 29 - right of way anchor guy-George and Clementine Hughes to Metropolitan Edison Co.-May 18, 1954; Met Ed Ex. 30 - right of way anchor guy-George and Clementine Hughes to Metropolitan Edison Co.-October 11, 1954; Met Ed Ex. 31- right of way anchor guy-George and Clementine Hughes to Metropolitan Edison Co.-October 19, 1954; Met Ed Ex. 32- right of way-Hughes 1957 (withdrawn); Met Ed Ex. 33 - right of way anchor guy-George and Clementine Hughes to Metropolitan Edison Co.-July 12, 1952; Met Ed Ex. 34 - right of way anchor guy-George and Clementine Hughes to Metropolitan Edison Co.-July 16, 1965; Met Ed Ex. 35 - right of way-Hughes 1972 (withdrawn); Met Ed Ex. 36 - right of way to install lift pole on existing Met Ed line-George and Clementine Hughes to Metropolitan Edison Co.-October 4, 1973.  Met Ed Exhibits 1-18 and 21-24 were admitted into the record during the hearing.  The parties were given the opportunity to brief their positions on the admission of Met Ed exhibits 26, 29, 30, 31, 33, 34 and 36.  Since these exhibits are necessary to make the record complete, they are admitted into the record and the Complainant’s objection is noted.



On October 4, 2001, the Respondent’s counsel filed the Motion of Metropolitan Edison Company to Introduce Additional Evidence Into the Record pursuant to 52 Pa. Code §5.402 (b).



The Complainant filed Objections to the Motion to Introduce Additional Evidence into the Record and an Answer to the Motion with Objections to the Evidence Sought to Be Introduced into the Record on or before October 17, 2001.  



On or about October 22, 2001, the Complainant filed the First, Second and Third Motions for Partial Summary Judgment.  



On or about October 22, 2001, the Complainant filed the First Motion for Sanctions and a Motion to Delay the Briefing Schedule.



On or about October 29, 2001, the Respondent filed the Answer to the First Motion for Sanctions and Motion to Delay the Briefing Schedule.



On or about November 13, 2001, the Respondent filed answers to the Motions for Summary Judgment. 



In Order #3, dated December 18, 2001, the Motion to Delay the Briefing Schedule was granted until the motions were resolved.



On December 19, 2001, the presiding officer received the Complainant’s letter, dated December 17, 2001, stating that Mr. Franklin was serving her at an incorrect address.  The Complainant requested that the Respondent serve her at the address on the Praecipe.  In addition, the Complainant stated that time should not run against her with respect to any document not served upon her at the address listed in the Praecipe.



By correspondence, dated January 3, 2002, Mr. Franklin indicated that the “Praecipe to Change Mailing Address of Anne E. Perrige” was referenced, but not included, in the October 2001 mailing that included the Complainant’s Motions.  He noted that the residential service address for the property in question was used as the return address on the October 22, 2001 transmittal letter.  In addition, he mentioned that the Complainant failed to say that she did not receive the Respondent’s responses to the Motions.  Mr. Franklin requested clarification of whether Mr. Goutman was counsel for Ms. Perrige.  



Neither Ms. Perrige nor Mr. Goutman responded to the January 3, 2002 letter.



By Order dated May 2, 2002, the record in this case was reopened pursuant to 52 Pa. Code section 5.571(d) for the limited purpose of producing additional evidence regarding the access issue.  The Motion to Introduce Additional Evidence into the Record was granted in part and denied in part.  It was denied in part because the September 24, 2001 letter would not be admitted without additional testimony or corroboration.  However, the Motion was granted to the extent that the record in this case was reopened to allow the parties to present testimony on the effect that the fence has on the issue of whether the Respondent has access to its facilities on the Complainant’s property.  The Complainant’s Motion for Sanctions was denied.  The Complainant failed to show that Motions for Summary Judgment were appropriate after a hearing was held and material facts were still in dispute.  The Complainant’s First Motion for Partial Summary Judgment was denied since there are material facts in dispute concerning whether the Respondent allowed Costello and Dineen to construct an impenetrable fence and the Complainant failed to show that she is entitled to judgment as a matter of law.  The Complainant’s Second Motion for Partial Summary Judgment was denied since there are material facts in dispute concerning whether the Respondent allowed Costello and Dineen to block its distribution line right of way and the Complainant failed to show that she is entitled to judgment as a matter of law.  The Complainant’s Third Motion for Partial Summary Judgment was denied since there are material facts in dispute concerning whether the Respondent’s right of entry onto Ms. Perrige’s property is limited and the Complainant failed to show that she is entitled to judgment as a matter of law.



A further hearing in this matter was scheduled for August 20, 2002.  By correspondence dated August 13, 2002, the Respondent’s counsel indicated that the issue regarding admission of the September 24, 2001 letter was not sufficient to justify an additional in person hearing.  Therefore, the Respondent requested that the hearing be cancelled and the parties address the issue in briefs.  Consequently, the hearing was cancelled on August 14, 2002 and a telephonic conference without a court reporter was scheduled.  



On August 20, 2002, Ms. Perrige appeared in the Philadelphia State Office Building and Mr. Franklin participated by telephone.  During the August 20, 2002 discussion, the Complainant requested that the letter attached to the Motion of Metropolitan Edison Company to Introduce Additional Evidence Into the Record (Exhibit A) be removed from the file because it contains defamatory statements.  The presiding officer considered this to be a Motion for a Protective Order.  It was noted that the neither the Motion nor the letter was entered into evidence.  Therefore, pursuant to 52 Pa. Code §5.405, any facts or allegations in the letter are not considered evidence for purposes of this proceeding.  During the conference, the parties arranged for a time and date for the Respondent to read the meter.  A subsequent conference call was scheduled.



During the August 29, 2002 conference call, the parties agreed that the Motion of Metropolitan Edison Company to Introduce Additional Evidence Into the Record and the attached letter should be sealed.  Therefore, the Complainant’s Motion for a Protective Order was granted.  Since the Complainant’s objections and answer to the Motion, filed October 18, 2001, and the presiding officer’s May 2, 2002 Order did not quote parts of the letter, they were not be sealed.  The Motion of Metropolitan Edison Company to Introduce Additional Evidence Into the Record and the attached letter will be sealed and remain sealed unless the confidential information is released from the restrictions of the protective order by agreement of the parties or pursuant to an order of the presiding officer or the Commission. 52 Pa. Code §5.423(b)(2).  In addition, the parties reported that the Respondent read the Complainant’s meter. 



The evidentiary record in this proceeding was closed and the briefing order required main briefs to be filed on or before September 24, 2002 and reply briefs to be filed on or before October 8, 2002.  The parties filed main and reply briefs in accordance with the schedule set forth in the briefing order.



The record in this matter consists of a 26 page transcript of the April 17, 2001 telephonic prehearing conference, a 217 page transcript of the September 10, 2001 hearing, the Complainant’s and Respondent’s main and reply briefs and 41 exhibits.

FINDINGS OF FACT



1.
The Complainant is Anne E. Perrige, P. O. Box 303, Geigertown, PA 19523. Her mailing address is 234 N. 6th Street, Reading, PA 19601.  



2.
The Complainant and her husband, Thomas Goutman, own Wolf Farm, a 90 acre farm in Robeson Township, Berks County, PA (Tr. 11-13; Perrige Ex. 1; Met Ed Ex. 1).



3.
The Respondent is Metropolitan Edison d/b/a GPU Energy, an electric public utility providing residential electric service to the Complainant (Tr. 13, 14, 131; Met Ed Ex. 17).



3.
Leon and Edna Wolf previously owned the 90 acre farm, as well as about 50 additional acres (Tr. 11-13).



4.
Leon and Edna Wolf executed a right of way for the placement of electrical poles and lines to Metropolitan Edison Company in 1937 (Tr. 11-13; Perrige Ex. 2; Met Ed Ex. 21, 23).



5.
The right of way that Mr. and Mrs. Wolf granted to Metropolitan Edison in 1937 provided in pertinent part:

Right of way enters land of grantor through land of Park Fleming thence continues in a westerly direction approximately 500 feet to a point thence in a southerly direction across land of grantor to land of Geigertown Joanna Road.


The exact location thereof to be selected by the grantee after its final surveys have been made.   (Tr. 30, 31, 34; Perrige Ex. 2; Met Ed Ex. 21, 23).



6.
This right of way from Mr. and Mrs. Wolf to Metropolitan Edison Company was recorded on April 27, 1937 (Perrige Ex. 2; Met Ed Ex. 21, 23).



7.
In 1937, the property adjacent to the Wolf property was owned by G. Parke and Clara E. Fleming (Tr. 30-34). 



8.
The right of way that Mr. and Mrs. Fleming granted to Metropolitan Edison in 1937 provided in pertinent part:

Said right of way starts at Metropolitan Edison Company pole on State Highway Route #82 thence continues in a westerly course across grantor land to the land of Leon Wolf.


The exact location thereof to be selected by the grantee after its final surveys have been made.   (Tr. 32, 33; Perrige Ex. 3; Met Ed Ex. 22, 24).



9.
This right of way executed by the Flemings was recorded on June 19, 1937 (Tr. 32; Perrige Ex. 3; Met Ed Ex. 22, 24).



10.
Later in 1937, Met-Ed installed the 4.8 kV distribution line on the Wolf property (Tr. 97, 98). 



11.
The distribution line is still 4.8 kV today (Tr. 97). 



12.
The Respondent’s records show that additional poles were installed to service the Geigertown school in 1948 and that a pole was replaced in 1954 (Tr. 104, 105; Met Ed Exs. 2, 3).



13.
In 1965, there was a work order to rebuild the line and upgrade the facility from 4.8 kV to 132.  The wire was changed and the poles were replaced with taller poles but the upgrade was never approved (Tr. 106; Met Ed Ex. 4).



14.
In 1994, in response to a request from the Complainant, the Respondent removed a 40-foot pole near her home, replaced it with a 45-foot pole, and removed a pole near the barn.  The service line to the Perrige dwelling was changed from North entry to a South entry (Tr. 107, 186; Met Ed Ex.5).



15.
The Respondent’s records show that the distribution line was not relocated except for the relocation in 1994 when the Complainant requested a 200 amp upgrade (Tr. 98-108, Met Ed Ex. 5). 



16.
The Respondent has continued to operate, renew and improve the distribution line (Tr. 98-107; Met-Ed Ex. 2-5).



17.
Leon and Edna Wolf sold the property and the additional 50 acres to George and Clementine Hughes (“Hughes”) in 1942 (Tr. 11-13).



18.
State Route 82 bisects the property formerly owned by the Hughes (Tr. 11-13).  



19.
The Hughes sold what remained of the farm, approximately 120 acres, to Titus and Esther Kurtz in 1991 (Tr. 11-13).



20.
Titus and Esther Kurtz sold off additional land before selling about 90 acres to the Complainant and her husband in the early 1990’s (Tr. 11-13).



21.
The Complainant’s property is bordered on one side by State Route 82 (Tr. 11-13; Perrige Ex. 1; Met Ed Ex. 1).



22.
The property owned by the Flemings in 1937 is now owned by Robert A. Dineen and Martha A. Costello (Tr. 31, 32; Perrige Ex. 1). 



23.
Andrew F. Kent is a professional land surveyor who has been licensed in the Commonwealth of Pennsylvania since 1966  (Tr. 15-17).



24.
Perrige Exhibit 1 is a survey of the Perrige/Goutman Property performed by Kent Surveyors, Engineers and Planners dated 5/30/01.  On the survey, the red line is the line that Mr. Kent believes was the original right of way and the blue line indicates the location of the current poles and the distribution line that traverses the property (Tr. 21, 22; Perrige Ex.1). 



25.
Met Ed Ex. 1 is a diagram of the Perrige/Goutman property which shows the Respondent’s facilities (Tr. 98, 99; Met Ed Ex. 1).



26.
Debra Hartz, is a planning and Scheduling Supervisor for the Respondent.  She has been a member of the International Right of Way Association, Chapter 9 since 1999 (Tr. 95-96).  



27.
At the time the line was constructed, the Company obtained a right of way from the customer and then worked with the customer to install the facilities (Tr. 152).



28.
Prior to October 1999, the Complainant allowed the Respondent to access the meter by the macadam driveway that comes off Route 82 through a locked gate.  The Respondent had access to the Complainant’s property via this driveway for over 40 years.  The Complainant changed the gate code, posted “no trespassing” signs and has refused the Respondent access via the macadam driveway (Tr. 115, 129-131; Met Ed Exs. 7-8, 17).



29.
After the dispute over paying for the line relocation, the Complainant refused the Respondent access via the driveway (Tr. 115, 129, 130, 131).



30.
A portion of the distribution line crosses a stream and wetlands on the Complainant’s property (Tr. 190; Perrige Ex. 1).



31.
Prior to the hearing, the last three actual meter readings were on October 25, 1999, February 24, 2000 and October 26, 2000 (Tr. 123, 197, 198; Met-Ed Ex. 17).



32.
The Respondent has requested that the Complainant allow it to access her meter from the macadam driveway in compliance with Rule 12 of the Respondent’s tariff which mandates that a customer give the Company reasonable access to the facilities on their property to read the meter and to construct, operate or maintain facilities (Tr. 123, 124; Met Ed Ex. 18).



33.
Robert J. Dineen and Martha Costello, the owners of property adjacent to the Complainant’s property, granted the Respondent access to the distribution line from their property (Tr. 109-110; Perrige Ex.1).



34.
The Respondent was able to move the planter that is on the Dineen/Costello property to access the Complainant’s property (Tr. 179; Perrige Ex. 8).



35.
The Respondent has safety concerns about accessing its facilities on the Complainant’s property from the Dineen/Costello property and about driving on the bridge  (Tr. 179-182).

DISCUSSION



Pursuant to section 332(a) of the Public Utility Code, 66 Pa. C.S.§332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).



The record in this proceeding must be reviewed to determine whether the Complainant has satisfied her burden of proof.  If the burden of proof has been satisfied, then it must be determined whether the Respondent has submitted evidence of “co-equal’ value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof has not been satisfied, unless the Complainant presented additional evidence.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967).



In addition to determining whether the Complainant has satisfied her burden of proof, care must be exercised to insure that the Commission’s decision is supported by substantial evidence. 2 Pa. C.S.§704.  The term “substantial evidence” has been defined by various Pennsylvania courts as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Substantial evidence is more than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa.109, 413 A. 2d 1037 (1980); Murphy v. Dept. of Public Welfare, 85 Pa. Commonwealth Court 23, 480 A.2d 382 (1984).

Right of way



The Complainant argued that Met Ed’s Electric distribution lines located on Complainant’s property are not within valid rights of way.  Therefore, she contends that the Respondent is trespassing on her property.  



The Complainant presented the testimony of Mr. Andrew Kent, a licensed professional land surveyor.  He drew a red line on the survey to show where he thought the right of way was and the blue line shows where the Respondent’s distribution line and poles are located (Tr. 22, 23; Perrige Ex. 1).  Mr. Kent testified that he has not seen a right of way for 1,980 feet of the existing line (Tr. 23).  He said that four electrical poles are outside of the right of way (Tr. 23).  The poles are identified on the map with red dots (Tr. 23, 24; Perrige Ex. 1).  To prepare the survey, Mr. Kent went to the recorder of the deeds office and looked at deeds and recordings for right of ways (Tr. 26).  Next, he did field work to locate physical evidence to determine the boundary of rights of ways (Tr. 26).  Route 82 forms a boundary for the Perrige/Goutman property (Tr. 28; Perrige Ex. 1).  The buildings on the property include a dwelling and three barns.  The green area indicated the wooded area and the blue indicates a stream (Tr. 28).  Mr. Kent testified that the right of way that Leon L. Wolf and his wife, Edna J. Wolf, granted to Metropolitan Edison Company on April 8, 1937 contained a legal description for an electrical line and poles (Tr. 30; Perrige Ex. 2).  He said that the distribution line comes off Mill Road (Tr. 31).  Mr. Kent performed a survey for Parke Fleming about 20 years ago (Tr. 31).  The land that Mr. Fleming formerly owned is shown on the map as part of the land currently belonging to Robert Dinneen and Martha Costello (Tr. 31, 32; Perrige Ex. 1).  He testified that the right of way granted to Metropolitan Edison from G. Parke Fleming and his wife, Clara E. Fleming, on June 19, 1937, starts at the Metropolitan Edison Company pole and state highway Route 82 (Tr. 32, 33; Perrige Ex. 3).  The current Mill Road was State Highway Route 82 in 1937 (Tr. 33, 34; Perrige Ex. 1).



Mr. Kent concluded that 1,980 feet of the electrical distribution line on the Complainant’s property is outside of the written right of way and that four (4) electrical poles are outside of the written right of way (Tr. 23, 29).  He stated that there is a distance of approximately 300 feet between the location of the written right of way and the existing supply/distribution line (Perrige Ex. 1).  He said that the written right of way provides for only one change in direction in the Complainant’s property and the line on the property has three changes in direction (Tr. 34, 35).  Mr. Kent sponsored Perrige Exhibit 4 - a 1989 aerial photograph of the property, which was taken for the Berks County Mapping Department (Tr. 37, 38).  He indicated that in his opinion two (2) of the Respondent’s poles are within the written right of way (Tr. 52). 


Mr. Kent also testified that there is a service line on the Complainant’s property for which there is no right of way (Tr. 41).  He stated that this service line services the Dineen/Costello property only (Tr. 41).  This line was marked in yellow on Perrige Ex. 1 (Tr. 41)  



Debra Hartz is a planning and Scheduling Supervisor for the Respondent and she has been a member of the International Right of Way Association, Chapter 9 since 1999 (Tr. 95-96).  She testified that the Respondent relies on the 1937 right of way from Mr. and Mrs. Wolf as the right of way for the Respondent’s facilities that traverse the Perrige/Goutman property (Tr. 150, 151, 155, 156; Met Ed Ex. 1, 21, 23).  Ms. Hartz said that she investigated the company’s records for this line to determine the alterations that were made over the years (Tr. 104; Met Ed. Ex. 2-5). 



Ms. Hartz testified that between 60 and 70 customers are serviced by line number R circuit number 7507, the Respondent’s electrical line that crosses the Complainant’s property (Tr. 97).  She stated that the line was constructed in 1937 and that no records, other than the written right of way, are available to show where the line was originally installed (Tr. 97; Met Ed Exs. 2-5).  She testified that the Company obtained a right of way from the customer and then worked with the customer to install the facilities (Tr. 152).  The Complainant objected to Ms. Hartz’s testimony about the right of way (Tr. 139-143).  Since Ms. Hartz was not a surveyor and the Complainant presented the testimony of a surveyor, the Complainant objected (Tr. 147-148).  



The Commission has adopted a liberal approach to the receipt of expert testimony.  See Nancy Manes v. PECO Energy Company, C-20015803 (Order entered June 14, 2002), Re Philadelphia Suburban Water Co., 49 Pa. P.U.C. 354 (1974).  In Manes, the Commission stated that “it is well established that a witness may be qualified to render an expert opinion based on training and experience.  (Rutter v. Northeastern Beaver County School District, 437 A.2d 1198, 1202 (Pa. 1982) (plurality opinion)).  Moreover, a witness need not have formal education on the subject matter in order to testify.  (See Reardon v. Meehan, 227 A.2d 667, 670 (Pa. 1967); Churbuck v. Union Railroad Company, 110 A.2d 210 (Pa. 1955))”.  Manes, p. 4.  Ms. Hartz testified that she has worked for the Respondent for twenty-three and a half years and has been a member of the International Right-of-Way Association, Chapter 9, since 1999.  Although the Respondent did not offer her as an expert, she was offered as the Respondent’s witness concerning right of ways on the distribution line (Tr. 140).  In light of the Commission’s position on expert testimony, her testimony regarding the right of way and the Respondent’s practices concerning should be considered. 



Ms. Hartz testified that the 1937 right of way from Mr. and Mrs. Wolf is the right of way the Respondent uses for the facilities that traverse the Perrige/Goutman property (Tr. 150, 151, 155, 156).  Ms. Hartz identified numerous rights of way held by Met Ed which touch and concern the Perrige/Goutman property at Exhibits 23-36.  These rights of way give Met-Ed the right to install and maintain facilities (Tr. 156-170).



Ms. Hartz testified that the Met-Ed electrical line crossing the Complainant’s property numbered R-7507 had an initial voltage of 4,800 volts or 4.8 kV when it was constructed in 1937 and that it has the same voltage today (Tr. 97-98).  Ms. Hartz sponsored and described Met-Ed Ex. Nos. 1-5 which identify the location of the Met-Ed line, poles and other facilities on the Complainant’s property (Tr. 98-107).  Ms. Hartz testified as to the original line construction and Met-Ed’s records of various changes and upgrades, none of which reflect relocation of the line, except for Met Ed Ex. 5, a 1994 relocation of part of the line performed at the request of the Complainant (Tr. 98-107).



Ms. Hartz also testified that the 1965 work order shows that the Respondent was planning to rebuild the line and upgrade the facility.  Since the upgrade was never approved, the Respondent only replaced the wires and replaced the poles with larger poles in 1965 (Met Ed Ex. 4; Tr. 105-106). 


The work order from 1994 is based on work done in response to a request from the Complainant to upgrade her service to 200 amps (Tr. 106-108; Met Ed Ex. 5).  The Respondent replaced the 40-foot pole with a 45-foot pole and removed the pole that was near the barn that would be torn down (Tr. 107, 108).  The Respondent contends that if the 1994 change required a new right of way, the Complainant provided it in accordance with Rule 7 of the utility’s tariff (Tr. 187-189); Respondent’s main brief, p. 12, 21, 22).  Rule 7 provides that “customers or other parties that request the removal, relocation or change of Company facilities shall furnish, without expense to the Company, satisfactory rights-of way acceptable to the Company for the construction, maintenance and operation of the relocated facilities.”  (See Appendix to Respondent’s main brief.)



The Respondent argued that in Lease v. Doll, 403 A. 2d 558, 561-562 (Pa. S. Ct. 1979), the Pa. Supreme Court held that when the terms of an express grant of an easement are general, ambiguous, and not defined by reference to the circumstances known to the parties at the time of the grant, the expressed easement is to be construed in favor of the Grantee, and the easement may be used in any manner that is reasonable.  The Respondent says that this case is analogous to Lease.  Due to the general grant in the 1937 right-of-way, the easement must be construed reasonably in favor of the grantee (Met-Ed. Ex. 21, 23; Met Ed Main Brief pp. 17-19, Reply Brief p. 5).  The Complainant disagrees.  The Complainant cites Joiner v. Southwest Central Rural Electric Co-operative Corp, 786 A. 2d 349 (Pa. Commonwealth Ct. 2001) for the proposition that when the language is ambiguous, the intent of both parties control  (Complainant’s Reply Brief, p. 8, 9).  The Respondent contends that Joiner v. Southwest Central Rural Electric Co-operative Corp actually supports Met-Ed’s position (Met Ed’s Reply Brief pp. 6, 7).



The Court in Joiner quoted the following from Parc Holdings, Inc. v. Killian, 785 A. 2d 106 (Pa. Super. 2001):

These rules provide that if the location, size or purpose of an easement is specified in the grant, then the use of an easement is limited to the specifications.  See Lease v. Doll, 485 Pa. 615, 403 A. 2d 558 (1979) and Zettlemoyer v. Transcontinental Gas Pipeline Corp., 540 Pa. 337, 657 A. 2d 920 (1995).  If however, the language of a granting deed is ambiguous regarding these matters, then the intent of the parties as to the original purpose of a grant is a controlling factor in determining the extent of an easement.  Zettlemoyer, 657 A. 2d at 926.

Joiner, 786 A. 2d at 351. 



The Respondent’s position is that the right of way cannot be determined merely from the words written in the 1937 right of way.  Thus, the cases cited above support the Respondent’s contention that the Respondent worked with the Wolfs and Flemings to determine the exact location of the facilities.



The Complainant relies on Messina v. Bell Atlantic Pennsylvania, 91 Pa. P.U.C. 57 (1998), to support the contention that the Commission cannot determine any rights outside of a written right of way (Complainant’s Reply Brief, p. 7).  The utility in Messina failed to show that there was a written easement.  It is clear that the Commission cannot determine property rights.  In this case, the Complainant is asking the Commission to decide that the survey produced by Mr. Kent is correct and that the Respondent’s position is wrong.  This is inconsistent since the Complainant is asking the Commission to go further than determining that there is a valid right of way.



The Complainant has presented evidence to show that based on Mr. Kent’s interpretation of the 1937 right of way, some of the Respondent’s facilities are outside of the right of way.  The Respondent has presented evidence to show that the language in the right of way was general and that the Respondent had flexibility in designing the lines.  The right of way included language which indicated that the exact location would be selected by the grantee after its final surveys have been made (Tr. 30, 31, 34; Perrige Ex. 2; Met Ed Ex. 21, 23).  The Respondent denies that the route that Mr. Kent drew is accurate.  The Respondent denies that the route can be drawn based only on the 1937 right of way that does not have descriptions of the metes and bounds (Met Ed main brief, pp. 11, 12, 16, 17).  The evidence in the record shows that the poles have been replaced but no relocations have been made with the exception of the work done for the Complainant in 1994.  Consequently, the Complainant has failed to sustain her burden of proving that the Respondent should move the facilities without cost to her because they are not in the right of way.

Inaccessible Lines



Complainant alleges that the lines should be moved because the lines are not accessible and the Respondent’s own policies and procedures indicate that accessibility is important for restoration and maintenance of the facilities (Tr. 61-63).  In addition, in the policies it is recommended that electric lines share the poles with other utility companies and that poles should be placed outside of wetlands, pastures and pasture fences (Tr. 62-64, 70, 71).  



The Complainant called William Arnold, an Engineer Senior in the Distribution Services Department of Met-Ed, to testify about the policies (Tr. 56-64).  The earliest policy is dated October 1989 (Tr. 58; Perrige Ex. 5).  



The Respondent indicated that it did not call Mr. Arnold because he testified that the Respondent’s written distribution practices (“practices”) began in 1989 and that they only apply only to new construction, not existing distribution lines like the 1937 distribution line in question in this case (Met Ed Main Brief, pp. 4, 5, Tr. 59, 61, Perrige Ex. 5). 



The Complainant testified and pointed out through photographs that the location of the legal written right of way is over a gravel driveway and a bridge over one of the streams (Tr. 80-82).  The Complainant stated that the driveway is maintained and the bridge can bear the weight of a Ford Explorer, farm tractors, and earth moving machines (Tr. 84, 85).  The Complainant contended that the Respondent cannot reach all of the facilities by motor vehicle (Tr. 86-87).  She suggested that they relocate the poles along the written right of way which is along the gravel driveway and bridge (Tr. 87).  The Complainant said that she and her husband will grant the Respondent a right of way on their property along State Route 82, if the Respondent would relocate the poles and lines without cost to her (Tr. 88).  She also mentioned that Conestoga Telephone Company would share its lines (Tr. 89-90).



The Complainant testified that surrounding property owners such as C.F. Capital, through owner Ed Cone, would grant a right of way for the relocation of the line presently on the Complainant’s property (Tr. 88).  The Complainant testified that Met Ed told her that it would relocate the line at her request if the right of way was available and with a customer contribution (Tr. 88-90).



The record shows that the Respondent has been able to maintain the facilities since 1937.  The policies have been in place since 1989.  There is nothing in the record to show that the policies require the Respondent to relocate all existing lines at its cost and expense to prevent lines over wetlands or to make lines more accessible.  Therefore, the Complainant has failed to prove by a preponderance of the evidence that the Respondent has violated its policies and procedures and that the Respondent should move the facilities without cost to her.

Access to Complainant’s meter



The Complainant testified that Met Ed has been prevented from accessing its lines on her property and reading her meter because her neighbor installed a large planter that weighs several hundred pounds (Tr. 82-83).



The Complainant stated that neither she nor her husband prevented the Respondent from using its right of way (Tr. 82-82; 97-98).  She testified that the wooden gate about 100 feet from the easternmost pole is always open (Tr. 88).  Since the opening in the gate is about 15 feet, she said that it is wide enough for a motor vehicle to pass through (Tr. 92).  



In the complaint, the Complainant alleged that Met Ed refused to remedy this situation, provided inadequate service and did not respond to the Complainant in a timely manner.  At the hearing, the Complainant withdrew the allegations concerning Met Ed’s alleged unresponsiveness and inadequate service (Tr. 175-176).  Consequently, Met Ed withdrew Met Ed Exhibits 37-45 since they were being offered to address the Complainant’s allegation that the Respondent did not respond to her complaints in a timely manner (Tr. 171-176).


The Complainant demanded that Met-Ed enter her property from the property of Robert J. Dineen and Martha A. Costello (Tr. 83).  She testified that she is willing to give Met-Ed a right-of way to relocate its lines along Route 82 (Tr. 88). 



Ms. Hartz said that the Complainant and previous owners allowed the Respondent to access its meters from State Route 82 through a macadam driveway.  She testified that the Complainant has changed the gate code and now refuses Met Ed access the meter via the macadam driveway (Tr. 115, 129, 130, 131). 



Ms. Hartz testified that the Complainant’s neighbor did not install a cement barricade that prevented Met-Ed from accessing its electric lines on the Complainant’s property and that the property owners, Dineen and Costello, gave Met-Ed permission to access the Company’s facilities (Tr. 109-110). 



Rule 12 of the Respondent’s tariff requires the customers to provide reasonable access to Met Ed (Met Ed Main Brief, p. 7).



The Respondent argued that the Complainant refuses to allow it to use the macadam driveway, which is the safest and most direct route to her meter (Tr. 129-131).  It is undisputed that the Respondent used this route for years.  The Respondent denies that reasonable access is accessing the Complainant’s property through the Dineen/Costello property, negotiating a steep unimproved path, crossing a single lane unrated bridge over a brook to read the meter (Met Ed’s Main Brief, p. 23; Perrige Ex. 6-10).  The Respondent is concerned about the safety of its workers since the bridge does not have guard rails or other safety equipment (Met Ed’s Main Brief, p. 22-24; Perrige Ex. 6-10).  



The Complainant denies that there is a safety problem.  However, the Respondent used the driveway as an access route for over 40 years.  Therefore, the Complainant is instructed to arrange to let the Respondent use the macadam driveway at least twice a year to access the meter.  The Complainant can submit customer reads for the remainder of the year.  If the Complainant complies with this directive, the Respondent will have reasonable access. 

Exhibits and Motion for Sanctions



During the hearing, numerous objections were made to the Respondent’s exhibits.  The presiding officer asked the parties to address Met Ed Exhibits 26, 29, 30, 31, 33, 34 and 36 in their briefs.  In her main brief, the Complainant indicated that she would state any objections in her reply brief  (Complainant’s Main Brief , p. 10, fn 1).  In her reply brief the Complainant objected to the following exhibits on the following bases:

Met Ed Ex. 26 - right of way anchor guy-George and Clementine Hughes to Metropolitan Edison Co.-July 29, 1952; objection-unrecorded, relevance since it pertains to an anchor guy;

Met Ed Ex. 29 - right of way anchor guy-George and Clementine Hughes to Metropolitan Edison Co.-May 18, 1954; objection-unrecorded, relevance since it pertains to an anchor guy;

Met Ed Ex. 30 - right of way anchor guy-George and Clementine Hughes to Metropolitan Edison Co.-October 11, 1954; objection –lack of foundation;

Met Ed Ex. 31- right of way anchor guy-George and Clementine Hughes to Metropolitan Edison Co.-October 19, 1954; objection unrecorded, relevance since it pertains to an anchor guy;

Met Ed Ex. 33 - right of way anchor guy-George and Clementine Hughes to Metropolitan Edison Co.-July 12, 1952; objection-unrecorded, relevance since it pertains to an anchor guy;

Met Ed Ex. 34 - right of way anchor guy-George and Clementine Hughes to Metropolitan Edison Co.-July 16, 1965; objection-unrecorded, relevance since it pertains to an anchor guy, lack of foundation;


Met Ed Ex. 36 - right of way to install lift pole on existing Met Ed line-George and Clementine Hughes to Metropolitan Edison Co.-October 4, 1973-objection –lack of foundation.

(Complainant’s Reply Brief pp. 26, 29, 33, 34; Tr. 203, 204, 208, 209, 211, 212). 



By mentioning the objections in the reply brief, the Respondent did not have an opportunity to reply in its brief.  However, the record indicates that the Respondent offered these documents to show any changes in the lines or the rights of way for this property.  The objections to relevance are dismissed because the documents were not offered to in response to the Complainant’s dispute about the placement of anchor guys.  The documents were proffered to show the rights of way that have been granted for this property.  The lack of foundation objection is overruled because Ms. Hartz testified that she investigated the Respondent’s records to find out about alterations and rights of way.  The fact that the documents are unrecorded will be noted.  However, Met Ed exhibits 26, 29, 30, 31, 33, 34 and 36 are admitted to show the number and types of rights of way and alterations that were made on this property between 1954 and 1973.



In her brief, the Complainant mentioned that she was deprived of due process because her Motion for Sanctions was denied.  However, at the prehearing conference in this matter, the parties stated that they did not want to have prefiled testimony.  Discovery and expert testimony was discussed.  In addition, in prehearing Order #2, dated June 7, 2001, the presiding officer set deadlines for exchange of expert testimony and disputes regarding discovery.  During the hearing, the Complainant objected to several exhibits because she had not seen them prior to the hearing.  However, the Complainant offered into evidence pictures that she had just taken the weekend prior to the hearing.  Furthermore, the Motion for Sanctions was filed after Mr. Franklin filed his motion to Introduce Additional Evidence.  At that point, additional discovery was not warranted.



The Complainant has failed to prove by a preponderance of the evidence that the Respondent’s has rendered inadequate service by having facilities that are not in the right of way or that the facilities should be moved to accessible land solely at the Respondent’s sole cost and expense.  

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.



2.
That the Complainant has the burden of proof in this matter pursuant to 66 Pa. C.S. §332(a).



3.
That Met-Ed Tariff Rule 12 requires that a customer give the Company reasonable access to the facilities on the customer’s property to read the meter and to construct, operate or maintain facilities.



4.
A utility is required to obtain an actual meter reading every six months to verify the accuracy of estimated readings. 52 Pa. Code §56.12 (4) (ii).



5.
A utility is required to obtain an actual meter reading or verify the accuracy of meter readings, either estimated or ratepayer readings, at least once every twelve months. 52 Pa. Code §56.12 (4) (iii).



6.
Utility service to a dwelling may be terminated for, among other things, unreasonable refusal to permit access to meter, service connections and other property of the utility for the purpose of maintenance, repair or meter reading . 52 Pa. Code §56.81.



7.
That the Complainant failed to prove by a preponderance of the evidence that Respondent violated section 1501 of the Public Utility Code, 66 Pa. C. S. §1501, by failing to provide reasonable service.

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the complaint filed by Anne E. Perrige against Metropolitan Edison Company d/b/a GPU Energy at Docket C-00004110 is dismissed.



2.
That the Motion of Metropolitan Edison Company to Introduce Additional Evidence Into the Record and the attached letter will be sealed and remained sealed unless the confidential information is released from the restrictions of the protective order by agreement of the parties or pursuant to an order of the presiding officer or the Commission. 52 Pa. Code §5.423(b)(2).



3.
That Metropolitan Edison’s exhibits 26, 29, 30, 31, 33, 34 and 36 are admitted into the record to show the number and types of rights of way and alterations that were made on this property between 1954 and 1973.



4.
That the Complainant is ordered to provide the Metropolitan Edison Company access to its meter and facilities on the Complainant’s property from the public road and macadam driveway at least twice a year.  The Complainant can submit customer reads for the remainder of the year.  



5.
That the record in this case be marked closed.

          January 9, 2003          
 
______________________________________

Date





CYNTHIA WILLIAMS FORDHAM







Administrative Law Judge

(a)
Anne Perrige v. Metropolitan Edison, d/b/a GPU Energy

(b)
On August 28, 2000, Anne E. Perrige filed a complaint against Metropolitan Edison Company, d/b/a GPU Energy alleging that there are at least two lines on her property that are outside of the electric company's right of way, that her neighbor installed a cement barricade that prevents the Respondent from reading her meter and that the Respondent refuses to correct these problems.  On September 20, 2000, Respondent filed an answer denying that the electric lines are outside of the Company's right of way.  Respondent stated that the Complainant denied the Company access to the electric lines and the meter.  A prehearing conference was held on April 17, 2001.  An evidentiary hearing was held on September 20, 2001.  Various Motions and Objections were filed.  By Order dated May 2, 2002, the record was reopened for the limited purpose of producing additional evidence regarding access.  A further hearing was scheduled for August 20, 2002 but was changed to a telephonic conference without a court reporter.  Main and Reply Briefs were filed.

(c)
Judge Fordham issued a decision dismissing the Complaint and directed Complainant to provide Metropolitan Edison Company access to its meter and facilities on Complainant's property at least twice a year.

� The exhibits and the objections are discussed in Discussion –Exhibits and Motion for Sanction., infra.
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