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OPINION AND ORDER
BY THE COMMISSION:


Before the Commission for consideration are the Exceptions filed by PECO Energy Company (PECO) to the Supplemental Recommended Decision of Administrative Law Judge (ALJ) Marlane R. Chestnut issued on August 16, 2002.  No Reply Exceptions were filed.  


Also before the Commission for consideration are Exceptions filed by the Borough of Narberth (Borough), Lower Merion Township (Township), Montgomery County (County), and PECO to the Recommended Decision of ALJ Chestnut issued on June 7, 1996.  The Exceptions had formerly been held in abeyance pursuant to an Interim Order entered on November 4, 1997.  Reply Exceptions were filed by the Township, the Borough, and the Pennsylvania Department of Transportation (PennDOT).  
History of the Proceeding


On September 6, 1977, the Borough filed a Complaint against the National Railroad Passenger Corporation (Amtrak) and the Consolidated Rail Corporation (Conrail) regarding the deterioration of the pedestrian walkways on a three-span through girder bridge that carries a Borough street (Narbeth Avenue) over four tracks in the Borough of Narberth, Montgomery County, Pennsylvania.  Catenary lines for the railway are attached to the bridge.  Amtrak owns the railway right-of-way.  The Southeastern Pennsylvania Transportation Authority (SEPTA) holds operating rights at the crossing.  At the time the Complaint was filed, Conrail also held operating rights at the crossing.  Norfolk Southern Railway Company (Norfolk Southern) subsequently assumed Conrail’s operating rights.  


Following an evidentiary hearing,
 the Commission entered an Order on July 28, 1981, establishing initial repair and maintenance responsibilities at the crossing.   Amtrak was directed to repair the walkways and maintain the substructure and super​structure of the bridge at its initial cost and expense.  The Borough was directed to maintain the bridge’s surface and approaches at its initial cost and expense.  Additional hearings were to be scheduled to determine the final allocation of costs.  Additionally, the County, PennDOT, Philadelphia Suburban Water Company (PSW), and Philadelphia Gas and Electric Company were joined as party respondents.  


Amtrak complied with portions of the 1981 Order; however, the walkways were not repaired as directed.  By Emergency Order issued July 9, 1991, and ratified on July 18, 1991, the Commission approved the closing of the walkways due to deterioration of the superstructure members supporting them.  Because pedestrians began crossing the bridge on the street, raising safety concerns, the Borough decided to construct a wooden walkway overtop the existing steel/concrete/asphalt walkway on the west side of the bridge and open it to pedestrian use.  By Order entered January 16, 1992, the Commission approved the Borough’s actions and directed that the repairs be done at the Borough’s initial cost and expense.  The Commission also directed that a hearing be scheduled to determine the final allocation of costs and maintenance responsibilities.  Norfolk Southern and the Township were made additional party respondents by Order issued on June 13, 1995.  


Following an evidentiary hearing, held on November 29, 1994, and October 25, 1995, before ALJ Chestnut, a Recommended Decision was issued on June 7, 1996, regarding the final allocation of costs and maintenance responsibilities.  The ALJ recommended that the Borough be allocated the maintenance responsibility for the bridge approaches, surface, and walkways.  The ALJ also recommended that the cost of maintaining the substructure of the bridge be allocated sixty percent to the County, thirty-five percent to the Borough, and five percent to PECO.  The ALJ further recommended that the bridge be inspected every two years by PennDOT, with the cost of inspection allocated in the same manner as the cost of maintaining the substructure.  Finally, the ALJ recommended that each carrier and non-carrier public utility be required to maintain its respective facilities at the crossing.  



The ALJ explained that the other Parties were not allocated a share of the costs for various reasons.  According to the ALJ, she believed that Amtrak and SEPTA were federally exempt from the imposition of such costs pursuant to 49 U.S.C. §§24301(f) and 24301(l)(1).  She also found that the Township derived no benefit from the crossing because its residents did not use the crossing to a significant extent.  According to the ALJ, PennDOT derived no benefit because Narbeth Avenue was a Borough street.  The ALJ concluded that PSW should not be allocated any costs because it had no facilities at the crossing.  Finally, the ALJ did not allocate costs to Conrail because it did not own the rail lines and had not been operating on them for at least six years prior to the hearing.  Timely Exceptions were filed by the County, the Township, PECO, and the Borough.  Reply Exceptions were filed by the Township, PennDOT, and the Borough.  


At that time, state and federal courts differed over whether the Commission had the authority to allocate to Amtrak and SEPTA costs for maintaining bridges located at rail-highway crossings, with the state courts holding that we could and the federal courts holding that we could not.  Compare, City of Philadelphia v. Pa. P.U.C., 676 A.2d 1298 (Pa. Cmwlth. 1996), alloc. den’d, 546 Pa. 654, 682 A.2d 558 (1996), cert. den’d, 117 S. Ct. 1334 (1997); Parkesburg Borough v. Pa. P.U.C., 681 A.2d 872 (Pa. Cmwlth. 1996); SEPTA v. Pa. PUC, 592 A.2d 797 (Pa. Cmwlth. 1991), alloc. den’d, 611 A.2d 714 (Pa. 1992) (holding that the Commission could allocate costs and main​tenance responsibilities to Amtrak and SEPTA) with National R.R. Passenger Corp. v. Pa. P.U.C., 655 F. Supp. 402 (E.D. Pa. 1987), aff'd 848 F.2d 436 (3d Cir. 1988), cert. den’d, 108 S.Ct. 231 (1988); SEPTA v. Pa. P.U.C., 826 F. Supp. 596 (E.D. Pa. 1993), aff'd., 27 F.3d 558 (1994), cert. den’d, 115 S. Ct. 318 (1994) (holding that the Commission could not assess costs or maintenance responsibilities to Amtrak and SEPTA).  


While the Exceptions were pending, a federal court
 issued a decision holding Amtrak responsible for maintenance and repair costs for a bridge at a rail-highway crossing.  Conrail v. Pennsylvania Public Utility Commission, No. 96-03 (D.C. District Ct. 1996).  Because that federal decision appeared to call into question the validity of the federal courts’ interpretation of the exemption claimed by Amtrak and SEPTA, the Commission entered an Interim Order on November 4, 1997, directing that the Exceptions be held in abeyance until a decision was issued in the federal appeal of the Conrail decision.  


The Commission also directed an interim allocation of maintenance obligations so that the public utilizing the crossing would not be endangered if Amtrak decided to refuse to fulfill its maintenance obligations on the basis of the conflicting authority.  The Borough was directed to maintain the bridge superstructure and substructure at its initial cost and expense and PennDOT was directed to conduct biennial inspections of the bridge at its initial cost and expense.
  Finally, the Commission directed that when a decision was issued in the federal appeal, additional proceedings, as necessary, should be held and a Supplemental Recommended Decision should be issued regarding the final assignment of costs, including those incurred under the interim order, as well as future maintenance responsibilities.  


A final decision in the federal proceeding was issued on July 7, 2000, by the United States Court of Appeals for the District of Columbia.  City of Philadelphia v. Conrail, 222 F.3d 990 (U.S. App. D.C. 2000).  Upon issuance of the decision, the Parties were notified that further proceedings before ALJ Chestnut had been scheduled in accordance with our Interim Order.
  The Parties were also informed that the supplemental proceeding would not address the issues raised in the Exceptions to the Recommended Decision, i.e., the final assignment of maintenance responsibility for the substructure of the bridge.  ALJ Chestnut limited the issues in the Supplemental proceeding to (1) whether the Recommended Decision should be amended on the basis of the holding of the Conrail decision; (2) whether the Recommended Decision should be amended due to Norfolk Southern’s assumption of Conrail’s operating rights; (3) how interim maintenance costs should be allocated, and (4) whether the crossing was currently in need of repair.  (Prehearing Order #2, dated September 20, 2001).  


An evidentiary hearing was held on January 16, 2002, and a Supplemental Recommended decision was issued on August 16, 2002.  ALJ Chestnut noted that the Conrail proceeding had been resolved without consideration of the federal exemption claimed by Amtrak and SEPTA.  She also noted that, although Norfolk had assumed Conrail’s operating rights in the interim, there had been no change in operations at the crossing because Norfolk Southern had not exercised those rights at the time of the hearing.  Under those circumstances, ALJ Chestnut concluded that there had been no pertinent change in law or fact since the issuance of the Interim Order.  This, in turn, led her to conclude that the interim maintenance costs should be allocated in accordance with the allocations made in the Recommended Decision.   ALJ Chestnut also concluded that certain immediate repairs to the crossing were necessary.  Exceptions were filed by PECO on September 5, 2002.  No Reply Exceptions were filed.  

Discussion


Any Exception or argument that we do not specifically address has been considered and will be denied without further discussion.  University of Pa. v. Pa. P.U.C., 485 A.2d 1217, 1222 (Pa. Cmwlth. 1984) (holding that the Commission is not required to consider expressly or at great length each and every contention raised by a party).  



We will first address PECO’s Exceptions to the Supplemental Recommended Decision.  As noted above, the supplemental proceeding was limited to the issue of whether the bridge was in need of repair and whether any change in fact or law had occurred since the issuance of the Interim Order which would necessitate a change in the allocations contained in the Recommended Decision.  In its Exceptions to the Supplemental Recommended Decision, PECO contends that a change in law occurred after the Interim Order was issued regarding maintenance responsibilities at rail-highway crossing bridges.  



Specifically, PECO contends that both state and federal courts have con​cluded that only the owner of a rail-highway bridge may be allocated maintenance costs for the bridge.  Upon review of the decisions cited by PECO – City of Chester v. the Pennsyl​vania Public Utility Commission, 798 A.2d 288 (Pa. Cmwlth. 2002), and City of Philadelphia v. Conrail, 222 F.3d 990 (U.S. App. D.C. 2000) –we conclude that they do not support PECO’s position.  Neither decision addressed the issue of whether the owner of a bridge was solely liable for its maintenance.  In fact, in Chester, maintenance responsibility for a bridge at a rail-highway crossing was assigned to a railroad on the basis that it owned the rail line below the bridge, not that the railroad was the bridge owner.  See also, Millcreek Township v. Pa. P.U.C., 753 A.2d 324 (Pa. Cmwlth. 2000), alloc. denied, 766 A.2d 1252 (Pa. 2001) (holding that both ownership and use of a rail-highway crossing are valid considerations when allocating costs).  


Conrail, for its part, addressed only the issue of whether “the responsibility to maintain [a rail-highway crossing] bridge had been conveyed to Amtrak and Conrail [when they took over the assets of the successor of the railroad company that had built the bridge].”  Id., p. 992.  In other words, the Appeals Court limited itself to the question of whether ownership of the successor railroad’s assets led to maintenance responsibilities.  The Appeals Court noted that neither the bridge, nor contractual obligations associated with the bridge had been conveyed with the assets, therefore, the conveyance had not included maintenance responsibilities.  The Appeals Court did not address whether factors other than the conveyance of the assets could have led to maintenance responsibilities.  



Our review of controlling law confirms that the Commission has the authority to allocate maintenance costs to parties other than the owner of a rail-highway bridge.  The Commission is authorized to impose costs on the “public utilities, municipal corporations, municipal authority or non profit organization … concerned, or by the Commonwealth, in such proper proportions as the commission may, after due notice and hearing, deter​mine ….”  66 Pa. C.S. §2704.  The Commission is not limited to allocating costs only to the owner of a rail-highway crossing.  Cf., County of Chester v. Pa. P.U.C., 408 A.2d 552 (Pa. Cmwlth. 1979) (holding that it is within the purview of the Commission to determine which parties are concerned in rail-highway crossing cases).  


Further, it is well-established that when allocating costs in rail-highway crossing cases, the Commission must take all relevant factors into consideration, with the fundamental requirement being that its order be just and reasonable.  PECO Energy Co. v. Pa. P.U.C., 791 A.2d 1155 (Pa. 2002).  In other words, we do not focus solely on the ownership issue.  For example, other factors that we recognize as being relevant include the relative benefits conferred on each party by the crossing and whether any party was responsible for the deterioration of the crossing.  Id.  



Because PECO failed to establish that there has been a relevant change in controlling caselaw, we will deny PECO’s Exceptions to the Supplemental Recommended Decision.  The denial of PECO’s Exceptions to the Supplemental Recommended Decision, however, is not equivalent to a determination that it was proper to allocate costs to PECO for the maintenance of the substructure of the bridge.  The issue of the propriety of the allocation of those costs to PECO was raised in PECO’s Exceptions to the Recommended Decision, therefore, it was specifically excluded by the ALJ from consideration in the supplemental proceeding.  


In its Exceptions to the Recommended Decision, PECO contends that the ALJ erred in allocating to PECO five percent of the costs for the maintenance of the substructure of the bridge.  PECO essentially claims that its operations on the bridge have only a minimal impact on the crossing in comparison to those of the entities using the bridge and the rail line for transportation purposes.  Under those circumstances, PECO believes that it would be inequitable to require it to absorb the costs of maintaining the bridge.  According to PECO, its responsibility should be limited to the costs of maintaining and relocating its own facilities.  


The Commission has, in the past, limited its allocations to fixed utilities to the costs for relocation and maintenance of their own facilities when located on highway bridges over railroad rights-of-way.  The circumstances in this case present no reason to include the fixed utilities when allocating costs for the maintenance of the bridge itself.  Accordingly, we will grant PECO’s Exceptions to the Recommended Decision.  


The Exceptions to the Recommended Decision filed by the Borough and the County also regard the allocation of costs.  However, unlike PECO’s Exceptions, which presented us with a clear error, the issues raised by the Borough and County’s Exceptions are muddied by the fact that the facilities of Amtrak and SEPTA are involved.  For example, normally, the railroad which owns the right-of-way under the bridge (here, Amtrak) would be allocated some portion of the cost and/or responsibility for maintaining the crossing.  However, despite the fact that over five years have passed since we issued our Interim Order, the conflict between the state and federal courts over whether the Commission has the authority to allocate costs to Amtrak and SEPTA has not been resolved.  


As we noted in the Interim Order, we believe that the judicial conflict must ultimately be resolved by a court of competent jurisdiction.  Currently, National Railroad Passenger Corporation v. Pennsylvania Public Utility Commission, No. 02‑3047, a case dealing directly with the federal exemption and the conflict of law issues, is pending before the Third Circuit Court of Appeals.  It is anticipated that that case will lead to a resolution of the conflict.  Thus, we believe that it is appropriate to continue to hold in abeyance the Borough and the County’s Exceptions pending the issuance of a final order in the Third Circuit proceeding.  


While we are aware of the possibility that the Exceptions may be held in abeyance for what could be another substantial length of time, we are not convinced that going forward with a decision will result in any quicker resolution of the allocation issues.  In fact, it is anticipated that the issuance of a decision by this Commission, while the state-federal conflict remains unresolved, will result in an appeal regardless of whether we accept or reject the federal exemption.  Thus, either way, there is going to be a delay in this proceeding until the state-federal conflict is resolved.  Holding the Exceptions in abeyance can spare the Parties the expense of litigating an appeal that the federal proceeding currently pending may render unnecessary.  Therefore, we believe that it is the more prudent course of action, at this time.  Accordingly, we will direct that the Exceptions of the Borough and the County be held in abeyance, and that this matter be remanded to the Office of Administrative Law Judge (OALJ) pending a final order in the Third Circuit proceeding, including any appeal arising from that action.  



Because we will continue to hold the Exceptions of the Borough and the County in abeyance, we believe that it is also appropriate to continue to allocate main​tenance costs on an interim basis.  Therefore, we will direct that the Borough continue to maintain the bridge superstructure and substructure at its initial cost and expense and that PennDOT continue to conduct biennial inspections of the bridge at its initial cost and expense.  Upon receipt of a final order in the Third Circuit proceeding, the OALJ shall hold further proceedings, as deemed necessary, to determine the permanent assignment of costs incurred under this Opinion and Order and the Interim Order entered on November 4, 1997, as well as the permanent assignment of costs and future maintenance responsibilities, culminating in the issuance of a second supplemental recommended decision.  At that time, the ALJ assigned shall consider all relevant information, including the state of the law, any change in circumstances that would affect the allocation of costs, and any other relevant information.  


The Township’s Exceptions to the Recommended Decision do not involve any allocation issues.  The Township notes that the first full paragraph located on page 14 of the Recommended Decision contains an erroneous reference to the Township.  Our review of the pertinent paragraph confirms that the reference to the Township should, in fact, be to the Borough.  We note that this typo was not repeated in the ordering paragraphs, and, therefore, does not affect either the Township or the Borough’s responsibilities under the Recommended Decision.  Nevertheless, in the interest of clarity, we will grant the Exception and note that the reference to the Township on page 14 of the Recommended Decision should be considered a reference to the Borough.  


Finally, we note that the December 2000 inspection report of the bridge established that immediate repairs were necessary for the protection of the public safety.  Specifically, the removal of loose portions of the walkway that are hanging down from the bridge at an estimated cost of $2,000, and the replacement of a steel floorbeam at an estimated cost of $9,750.  We agree with the ALJ that the possibility of harm to the public must be given great weight.  Therefore, we will direct that the Borough perform the needed repairs immediately.  



We recognize that the Borough has raised the issue of its financial ability to comply at various points in these proceedings.  Because the bridge is currently on the Bridge Bill and the Borough is actively seeking state funding to rehabilitate the bridge through inclusion in PennDOT’s Twelve Year Program, (Borough St. 2, p. 4), it is anticipated that the need for the Borough to absorb such costs in the interim will decrease.  Further, the Courts have long held that a party’s financial ability to pay is not a controlling consideration in crossing proceedings.  East Rockhill Township v. Pa. P.U.C., 540 A.2d 600 (Pa. Cmwlth. Ct. 1988); Faxon Co. v. Pa. P.U.C., 419 A.2d 818 (Pa. Cmwlth. Ct. 1980); see also, Department of Highways v. Pa. PUC, 151 A.2d 850 (Pa. Super. Ct. 1959).  The reason for this rule is clear, the Commission’s paramount concern is the safety of the public.  The financial interests of the concerned parties must necessarily be subordinate to the safety of the public.  Additionally, we note that municipalities have sufficient revenue raising ability to offset any deficit created by Commission cost allocations.  Department of Transp. v. Pa. PUC, 469 A.2d 1149, 1154 n.12 (Pa. Cmwlth. 1983).  Given the safety concerns implicated, we conclude that it is necessary, reasonable, and equitable to allocate the interim costs to the Borough; THEREFORE,



IT IS ORDERED:  



1.
That the Exceptions filed by PECO Energy Company to the Supple​mental Recommended Decision are denied.



2.
That the Exceptions filed by PECO Energy Company to the Recommended Decision are granted to the extent that they are consistent with this Opinion and Order.  


3.
That the Exceptions filed by Lower Merion Township to the Recommended Decision are granted to the extent that they are consistent with this Opinion and Order.  


4.
That the Exceptions filed by Montgomery County and the Borough of Narberth to the Recommended Decision are held in abeyance pending issuance of a Second Supplemental Recommended Decision.  


5.
That the Recommended Decision and Supplemental Recommended Decision of Administrative Law Judge Marlane Chestnut are adopted to the extent that they are consistent with this Opinion and Order.



6.
That this matter is remanded to the Office of Administrative Law Judge pending a final order in the matter of National Railroad Passenger Corporation v. the Pennsylvania Public Utility Commission, No. 02-3047 (3d Cir.), including any appeal arising from that action.  



7.
That, upon receipt of the final order noted in Ordering Paragraph 6, the Office of Administrative Law Judge shall notify the parties and determine what, if any, proceedings may be necessary to afford due process to the parties in considering permanent assignment of costs incurred under this Opinion and Order and the Interim Order entered on November 4, 1997, as well as the permanent assignment of costs and future maintenance responsibilities.  The Office of Administrative Law Judge shall thereafter issue a Second Supplemental Recommended Decision.



8.
That the Borough of Narberth, within nine (9) months of the entry date of this Opinion and Order, at its initial cost and expense, shall remove any loose pieces of sidewalk hanging from the Narberth Avenue bridge, consistent with the December 6, 2000, inspection report.  



9.
That the Borough of Narberth, within nine (9) months of the entry date of this Opinion and Order, at its initial cost and expense, shall replace the floor beam of the Narberth Avenue Bridge, consistent with the December 6, 2000, inspection report.  


10.
That the Borough of Narberth, at its initial cost and expense, if necessary, shall close the walkway(s) during the time the crossing is being repaired.  


11.
That the Borough of Narberth, at its initial cost and expense, shall furnish all material and do all work necessary to establish, mark and maintain a suitable detour at the crossing in accordance with the Manual on Uniform Traffic Control Devices, if necessary, to provide a safe condition for the pedestrians, vehicular traffic, and construction workers traversing and working in the crossing area, during the time the crossing is being repaired.  


12.
That the Borough of Narberth, upon removal of the loose sidewalk pieces and completion of the repairs to the floor beam, report to the Commission the date of completion of the work.  


13.
That the National Railroad Passenger Corporation or Southeastern Pennsylvania Transportation Authority, as appropriate, furnish and maintain watchmen, flaggers, and coordination and inspection services as necessary to protect rail facilities, train movements, and the inspection team while work or inspections are being performed, at the initial cost and expense of the Pennsylvania Department of Transportation.  


14.
That the Borough of Narberth, at its initial cost and expense, furnish all material and do all work necessary (including snow and ice removal) to maintain the highway approaches, bridge superstructure, sidewalks, and walkway in a safe and satisfactory condition.  


15.
That the Borough of Narberth, at its initial cost and expense, furnish all material and do all work necessary to maintain the bridge substructure in a safe and satisfactory condition.  


16.
That the Pennsylvania Department of Transportation shall, at its initial cost and expense, perform routine biennial inspections of the Narberth Avenue bridge in accordance with the National Bridge Inspection Standards to determine its structural soundness and shall submit a copy of its inspection reports to the Commission and all parties of record, noting any change in the structural soundness.  



17.
That nothing in this Opinion and Order shall be construed to restrict the Office of Administrative Law Judge from scheduling hearings to determine the future of the crossing based on the inspection reports filed by the Pennsylvania Department of Transportation, or based on safety concerns brought to the Commission’s attention by other means.  


18.
That the National Railroad Passenger Corporation, at its sole cost and expense, the Southeastern Pennsylvania Transportation Authority, at its sole cost and expense, and PECO Energy Company, at its sole cost and expense, maintain their facilities at the Narberth Avenue bridge crossing in a safe and satisfactory condition.  


19.
That all Parties cooperate with each other during any inspection, maintenance, or repair so that operations and/or facilities of any of the parties will not be endangered or unnecessarily impeded.



20.
That this Opinion and Order, insofar as it places costs and expenses on various Parties, is without prejudice to their respective rights to recover those costs from others in accordance with any lawful agreements.  


21.
That this Opinion and Order, insofar as it places responsibility for repair, maintenance, or inspection on various parties, is without prejudice to their respective rights to enforce repair, maintenance, or inspection by others in accordance with any lawful agreements.  


22.
That this Opinion and Order is binding on the Parties and their respective successors and assigns.  


23.
That in all respects not inconsistent with this Opinion and Order, all previous Orders issued by the Commission in this proceeding shall remain in full force and effect.  







BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  April 17, 2003
ORDER ENTERED:  April 21, 2003
	�	The hearing was held on July 6, 1978, before ALJ F. Ross Crumlish.  


�	The Special Railroad Regional Reorganization Court, since disbanded.  


	�	An Order clarifying PennDOT’s duty to inspect was issued on March 2, 1998.  


	�	CSX Transportation, Inc., also received notification.  In a letter dated September 17, 2001, CSX indicated that it would not participate in this proceeding because it allegedly held no operating or other rights on the line.  
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