BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Pat Cenci




:







:


v.




:

Docket No. C-20028244







:

Columbia Gas of Pennsylvania, Inc.
:

INITIAL DECISION

Before

John H. Corbett, Jr.

Administrative Law Judge

History of the Proceeding


This decision denies a complaint that Pat Cenci (“Complainant”) filed with this Commission on July 31, 2002.  Cenci disputes responsibility for certain bills that he received from Columbia Gas of Pennsylvania, Inc. (“Respondent” or “Columbia”) for residential gas service provided to an apartment building that he owns.  He seeks to be relieved of this liability.  Columbia answered the complaint on August 21, 2002.



A hearing was held on December 4, 2002.  The Complainant appeared pro se.  Theodore J. Gallagher, Esq., represented the Respondent.  Neither party offered any exhibits.  The hearing generated 31 pages of notes of testimony.  No briefs were filed.  The record closed on January 3, 2003.

Findings of Fact
1. The Complainant, Pat Cenci, resides at 3118 Woodbridge Drive, Pittsburgh, Pennsylvania 15227.  He retired 12 years ago, after working for 42 years for Equitable Gas Company in the City of Pittsburgh.  Before he retired, he was a district crew chief (N.T. 7, 14‑15).

2. The Respondent, Columbia Gas of Pennsylvania, Inc., provides residential gas service to 1638 Delrose Street, Pittsburgh, Pennsylvania 15210, which is a rental property owned by the Complainant and his wife (N.T. 7‑8).

3. 1638 Delrose Street contains separate apartments on the first and second floors of a duplex.  Tenants occupy both of these apartments (N.T. 8).

4. Each apartment has its own gas meter (N.T. 8‑9).

5. Each apartment has its own gas furnace, water heater, clothes dryer and kitchen stove (N.T. 9).

6. Prior to January 2002, each tenant received her own gas bill (N.T. 9).

7. On December 17, 2001, the first-floor tenant contacted Columbia to speculate that her meter was supplying gas for use by the tenant in the second floor apartment.  During an inspection on December 26, 2001, a Columbia service technician discovered a water line from the water heater for the first-floor tenant was supplying hot water to a laundry tub in the common basement area.  Because Columbia deemed this situation to be a foreign load, it placed the gas bill in the name of the Complainant, who was the landlord (N.T. 20‑21).

8. In January 2002, Cenci received a gas bill from Columbia in the amount of $140.81 for these premises.  When he called to inquire why he received this gas bill, Columbia informed Cenci that it had found a foreign load and it had placed the bill in his name as required by law, because he was the landlord (N.T. 9‑10, 12‑13, 21).

9. The foreign load problem arose with the plumbing to a common laundry tub in the basement of the duplex.  A single faucet serves the double‑tray laundry tub.  Cenci explains each tenant had a turn-on valve to provide hot water to the sole faucet from her own water heater.  Each tenant, however, had access to the turn-on valve of the other tenant.  When Columbia shut-off gas service to the second-floor tenant for nonpayment of her bill, Cenci claims the second-floor tenant used hot water in the laundry tub by turning on the valve to the water heater for the first-floor tenant (N.T. 10‑12).

10. At various times, Columbia dispatched three different service technicians to inspect the situation (N.T. 12‑14).

11. At the suggestion of a service technician in March 2002, Cenci claims he disconnected the hot water line from the water heater for the second-floor tenant to the laundry tub and connected it directly to the clothes washer for the second-floor tenant.  Thereafter, the only hot water supply for the laundry tub originated from the water heater for the first-floor tenant, who had placed a lock on the valve for the supply line (N.T. 15‑17).

12. According to its records, Cenci contacted Columbia on March 26, 2002 to advise that he had repaired the foreign load problem (N.T. 22).

13. After a service technician investigated on April 1, 2002, Columbia approved the repair (N.T. 22).

14. On April 8, 2002, Columbia contacted the first-floor tenant to relate that the foreign load problem had been repaired and it was restoring the bill to her name.  The tenant advised Columbia that her first floor water line ran to the laundry tub, but the landlord had placed a lock on the valve for the supply line to the laundry tub.  Since the lines had not been physically split and capped, Columbia reconsidered and decided the foreign load problem still existed; it continued to send gas bills to Cenci (N.T. 22‑23).

15. On April 26, 2002, Cenci called Columbia to advise that the foreign load problem had been fixed and gas bills should revert to the first-floor tenant (N.T. 23).

16. Upon inspection on May 2, 2002, a Columbia service technician found the first floor water line still ran to the laundry tub in the basement, but the landlord had placed a lock on the valve so only the first-floor tenant could access the hot water.  Columbia considered this repair to be unsatisfactory to solve the foreign load problem, because the lines had not been physically split.  Columbia considered the lock on the valve to be only a temporary solution.  During this meeting, Columbia’s technician informed the landlord that the gas lines must run from the individual meters to their respective apartments and the first floor meter cannot supply any gas to a common area (N.T. 23).

17. On May 8, 2002 and May 28, 2002, Cenci contacted Columbia to question why it placed gas service in his name on December 26, 2001.  Columbia again explained the foreign load problem, together with legal requirements under Act 54
 (N.T. 23‑24).

18. On May 31, 2002, Cenci contacted Columbia to advise that the foreign load problem had been repaired with a valve and a lock.  He requested that Columbia restore the bill to the first‑floor tenant.  Columbia informed him that unless all lines were physically separated, it could not bill the tenant (N.T. 24‑25).

19. After he filed an informal complaint with the Commission’s Bureau of Consumer Services (“BCS”), Columbia contacted Cenci on June 11, 2002 to schedule an inspection on June 12, 2002.  On this latter date, a Columbia technician explained to Cenci that the water line running from the first-floor tenant’s water heater to the common laundry tub was considered foreign load.  The technician made specific suggestions to the landlord relating how to block off the line so as to alleviate the foreign load problem (N.T. 25).

20. Following these instructions, Cenci physically disconnected the water line running from the first-floor tenant’s water heater to the common basement area on June 12, 2002 (N.T. 25‑26).

21. This repair satisfied Columbia’s foreign load concerns (N.T. 15, 25‑26).

22. On June 14, 2002, Columbia notified the first-floor tenant that it had restored gas service to her name as of June 12, 2002 (N.T. 26).

23. The amount in dispute and unpaid is $578.18 for gas service from December 26, 2001 to June 12, 2002 (N.T. 10, 15, 17, 26).

24. As of December 17, 2001, the account of the first-floor tenant was delinquent.  She is now participating in Columbia’s Customer Assistance Program (“CAP”) (N.T. 27‑28).

Discussion


The facts of a case often dictate the final judgment.  And so, application of the law to the facts leads inexorably to the decision in the case sub judice.  The landlord and the utility here differ in their understanding of a foreign load problem.  How one interprets these differences in light of the applicable law determines the outcome of this case.  As the party seeking affirmative relief from the Commission, Cenci bears the burden of proving that he is entitled to relief.



The term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.
  “Preponderance of the evidence” means one party must present evidence that is more convincing, by even the smallest amount, than the evidence presented by the other party.
  Accordingly, one must review the record in this case to determine whether the Complainant has satisfied the burden of proof.  If the review indicates the burden has been satisfied, one must then determine whether the Respondent has submitted evidence of co-equal value or weight to refute the Complainant’s evidence.  If this occurs, the burden of proof cannot be satisfied, unless the parties bearing the burden of proof present additional evidence.



Furthermore, substantial evidence must support the Commission’s decision.
  The term “substantial evidence” means such relevant evidence that a reasonable mind may accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.
 Moreover, in order to establish a sufficient case against a utility to satisfy the burden of proof, a complainant must show the utility is responsible or accountable for the problem described in the complaint.



Here, the Complainant, a retired district crew chief with 42 years of experience with Equitable Gas Company, asserts he was unaware of a foreign load problem at his rental property, until he received a gas bill from Columbia in the amount of $140.81 in January 2002.  When he called to inquire why he received this bill, Columbia informed him that it had found a foreign load and as required by law, it had placed the bill in his name, because he was the landlord (N.T. 9‑10, 12‑13, 21).



By law, Columbia must comply with certain legislative mandates that relate to provision of public utility service in landlord-tenant situations.  Section 1529.1 of the Public Utility Code (the “Code”), 66 Pa. C.S. §1529.1, declares:

(a) Notice to public utility.  It is the duty of every owner of a residential building or a mobile home park which contains one or more dwelling units, not individually metered, to notify each public utility from whom utility service is received of their ownership and the fact that the premises served are used for rental purposes.

(b) History of account.  Upon receipt of the notice provided in this section, if the mobile home park or residential building contains one or more dwelling units not individually metered, an affected public utility shall forthwith list the account for the premises in question in the name of the owner, and the owner shall thereafter be responsible for the payment for the utility services rendered thereunto.  In the case of individually metered dwelling units, unless notified to the contrary by the tenant or an authorized representative, an affected public utility shall list the account for the premises in question in the name of the owner, and the owner shall be responsible for the payment for utility services to the premises. 

(c) Failure to give notice.  Any owner of a residential building or a mobile home park failing to notify affected public utilities as required by this section shall nonetheless be responsible for payment of the utility services as if the required notice had been given.

Thus, Section 1529.1 mandates that a utility must take certain actions when it discovers a foreign load, including placing the utility account in the name of the owner of the building.  When a landlord has not provided the notice to the utility required by Section 1529.1, the utility must place unpaid arrears for service in the landlord’s name.

Columbia relates that on December 17, 2001, the first-floor tenant contacted Columbia to speculate that her meter was supplying gas for use by the tenant in the second floor apartment.  During an inspection on December 26, 2001, a Columbia service technician discovered a water line from the water heater for the first-floor tenant was supplying hot water to a laundry tub in the common basement area.  Because Columbia deemed this situation to be a foreign load, it placed the gas bill in the landlord’s name (N.T. 20‑21).



Cenci explains a single faucet serves a laundry tub in the common basement.  He declares each tenant had a turn-on valve to provide hot water to the sole faucet from her own water heater.  Each tenant, however, had access to the turn-on valve of the other tenant.  When Columbia shut off gas service to the second-floor tenant for nonpayment of her bill, Cenci claims the second-floor tenant used hot water in the laundry tub by turning on the valve to the water heater for the first-floor tenant (N.T. 10‑12).  Columbia’s determination that this situation constituted a violation of the foreign load prohibition was correct.



At the suggestion of a Columbia technician in March 2002, Cenci claims he disconnected the hot water line from the water heater for the second-floor tenant to the laundry tub and connected it directly to the clothes washer for the second-floor tenant.  Thereafter, the only hot water supply for the laundry tub originated from the water heater for the first-floor tenant.  A lock was also placed on the valve for the supply line (N.T. 15‑17).



Cenci contacted Columbia on March 26, 2002 to advise that the foreign load problem had been repaired.  After it investigated on April 1, 2002, Columbia approved the repair (N.T. 22).  Why Columbia approved this repair, when it later declared it to be unsatisfactory, is unclear.  Certainly, the valve and lock on the first-floor tenant’s water line from her water heater to the common laundry tub continued to be a foreign load problem as the following discussion makes clear.



On April 8, 2002, Columbia contacted the first-floor tenant to relate that the foreign load problem had been fixed and it was restoring the bill to her name.  The tenant advised Columbia that her water line still ran to the laundry tub, but the landlord had placed a lock on the valve for the supply line.  Since the lines had not been physically split and capped, Columbia reconsidered and decided the foreign load problem still existed.  It continued to send gas bills to the landlord (N.T. 22‑23).



On April 26, 2002, Cenci called Columbia to advise that he had fixed the foreign load problem.  Upon inspection on May 2, 2002, Columbia found the first floor water line still ran to the laundry tub in the basement, but the valve was locked.  Columbia reiterated that this repair was an unsatisfactory solution, because the lines had not been physically split and the lock was only temporary.  During this meeting, Columbia’s technician informed Cenci that the gas lines must run from the individual meters to their respective apartments; the first floor meter cannot supply any gas for use in a common area (N.T. 23).



Despite this advice, Cenci called Columbia on May 31, 2002 to advise again that the foreign load problem had been repaired with a valve and lock.  He requested that Columbia restore the bill to the first‑floor tenant.  Columbia informed him that unless all lines were physically separated, it could not bill the tenant (N.T. 24‑25).  Only after he met with another Columbia technician on June 12, 2002 and physically disconnected the water line running from the first-floor tenant’s water heater to the common laundry tub that day, did Columbia revert the gas bills to the first‑floor tenant (N.T. 25‑26).



From these undisputed facts, one must conclude the Complainant is mistaken about the nature of the foreign load problem.  Initially, both tenants could supply hot water to the common laundry tub.  Following Cenci’s repairs on March 2002, only the first‑floor tenant could supply hot water to the laundry tub, although a valve on this water line was locked.  In both of these situations, however, a foreign load existed, because gas supplied to one tenant could be used to heat water available to both tenants or to anyone else having access to the common area.



Columbia was correct in insisting that a lock on the valve for a water line constituted an unsatisfactory solution to the foreign load problem.  A lock can be removed, tampered with or forgotten after use, thus allowing the remaining tenant or anyone else having access to the common basement area an opportunity for unauthorized consumption of the first-floor tenant’s gas supply.  A utility cannot arbitrate a customer’s payment responsibility by determining whether a valve was properly locked or negligently forgotten during a portion or all of an applicable billing period.  Thus, by insisting that the landlord repair the foreign load problem with a more permanent solution, Columbia acted reasonably and responsibly.



Since the Complainant has failed to prove the Respondent violated any provision of the Public Utility Code or any regulation or order of this Commission, his complaint must be denied.  Payment of the disputed amount of $578.18 on this account will be due within 60 days of entry of the Commission’s final Order in this case.

Conclusions of Law
1. The Commission has jurisdiction over the subject matter and the parties to this proceeding.

2. The Complainant has not met his burden of proving that he is entitled to the relief he seeks from this Commission.

ORDER


THEREFORE,



IT IS ORDERED:

1. That the complaint of Pat Cenci v. Columbia Gas of Pennsylvania, Inc., docketed with the Pennsylvania Public Utility Commission at No. C‑20028244, is hereby denied.

2. That within 60 days of the date the Commission enters its Order in this case, the Complainant shall pay to the Respondent $578.18, which represents the amount that accrued on the subject account during the period of foreign load.

Dated:  January 16, 2003

















JOHN H. CORBETT, JR.








Administrative Law Judge
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