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Before the Commission for consideration and disposition is the complaint of Craig and Debra Treffinger (Complainants).  On June 7, 2002, the Complainants filed a complaint against PPL Electric Utilities Corporation (PPL) wherein she alleged that, contrary to PPL’s assertions, that PPL did not perform an actual meter reading of the Complainants’ electric meter in June 2001.  PPL filed an Answer and New Matter stating that it did come onto the Complainants’ property and avers that its records indicate there was an actual meter read of the Complainants’ electric meter.  
On July 16, 2002, the ALJ issued an Interim Order directing the parties to attempt to settle this matter.  To that end, PPL was directed to contact the Complainants, on or before July 29, 2002, to set up a settlement conference call on or before August 12, 2002.  On August 14, 2002, PPL’s counsel reported to the Commission’s Mediation Coordinator, that via letter dated July 26, 2002, PPL had scheduled a settlement conference with the Complainants for August 12, 2002 at 10:00 a.m.  The letter provided the Complainants with the call in number and requested that the Complainants contact PPL’s counsel should they not be able to participate.
  The Complainants did not participate in the conference call nor did they contact PPL.  Based upon this information, the ALJ ordered the Complainants to contact PPL’s counsel on or before September 9, 2002.  Further, the ALJ ordered that if the Complainants failed to make contact with PPL, their complaint would be dismissed for lack of prosecution.  The Complainants did not contact PPL.

PPL filed a Motion to Dismiss, dated October 3, 2002, based upon the Complainants’ lack of prosecution of this action and their failure to comply with the Interim Orders of the Commission.  By letter dated October 25, 2002, the ALJ informed the Complainants that based upon his review of the case file, he concludes that they were not interested in pursuing their complaint and that the complaint should be dismissed for lack of prosecution.  Therefore, the ALJ required that the Complainants respond to his letter, in writing, by November 15, 2002 or the complaint would be dismissed.  No response was sent to the ALJ.
In his December 4, 2002 Initial Decision, the ALJ determined that dismissal of the Complainants’ complaint, with prejudice, was the proper method to deal with this decision as the Complainants were provided with ample opportunity to participate in this proceeding and have not done so.  Although I concur that the Complainants were provided with opportunities to participate – I disagree with the methodology and therefore believe that the complaint should be dismissed without prejudice. 
While I empathize with the ALJ’s frustration as to the Complainants’ lack of participation in the settlement process, at this time, it is not proper to dismiss this complaint with prejudice.  It is not uncommon for the Commission to determine that complaints should be dismissed for lack of prosecution; however, complaints are typically dismissed with prejudice for failure to prosecute if a complainant fails to appear at hearing after due notice, not for failing to participate in voluntary settlement proceedings.
.  
Further, by its July 26, 2002 letter, PPL effectively shifted the scheduling burden to the Complainants – this is not acceptable.
 The burden placed on the Complainants was cemented by the Second Interim Order that required them to contact PPL for purposes of scheduling a settlement conference.  Finally, the letter from the ALJ to the Complainant requiring that the Complainants contact him in writing if they wished to continue the prosecution of their complaint is insufficient to terminate the proceeding with prejudice. 
Again, while I understand the aggravation of the ALJ and PPL, the Complainants’ failure to participate in settlement conferences does not amount to a failure to prosecute warranting the dismissal of the complaint with prejudice.  As such, this matter should be dismissed without prejudice. 

THEREFORE, I MOVE THAT:
1. The Initial Decision of Chief Administrative Law Judge Christianson is modified consistent with this Motion.

2. The Office of Special Assistants shall prepare an Order consistent with this Motion.  

February 6, 2003
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KIM PIZZINGRILLI, COMMISSIONER

� We note that in order to participate in the settlement conference scheduled by PPL, the Complainant was required to make a toll call.


� Goodman v. Bell Atlantic-Pennsylvania, Inc., Docket No. C-00992833, 2000 Pa. PUC LEXIS 6 (March 15, 2000), Jefferson v. UGI Utilities, Inc., Docket No. Z-00269892, 1995 Pa. PUC LEXIS 159 (December 26, 1995)


� The likelihood of success in scheduling settlement conferences will be dramatically increased if the scheduling letter is followed up with personal contact with the Complainants.





