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OPINION AND ORDER

BY THE COMMISSION:  



Before us for consideration are the Exceptions of PECO Energy Company (PECO) to the Initial Decision of Administrative Law Judge (ALJ) Ky Van Nguyen.  No Reply Exceptions were filed.  
History of the Proceeding


On February 8, 2002, Harry Triolo, Jr. (Complainant) filed a Formal Complaint alleging, inter alia, that PECO provided inadequate and unreasonable service in violation of Section 1501 of the Public Utility Code (Code), 66 Pa. C.S. §1501, by failing to promptly respond to a power outage that occurred on April 23, 2001, at an office building owned by the Complainant.   The duration of the outage was approxi​mately five hours.  (PECO Exh. 1).  PECO filed an Answer on March 14, 2002.  


An evidentiary hearing was held on August 7, 2002.  The Complainant appeared pro se and PECO was represented by counsel.  On November 4, 2002, an Initial Decision was issued by the presiding ALJ partially sustaining the Complaint and directing PECO to pay a civil penalty in the amount of $200.00.  PECO filed Exceptions on November 21, 2002.  No Reply Exceptions were filed.   
Discussion



Any Exception or argument not specifically addressed has been duly considered and will be denied without further discussion.  University of Pa. v. Pa. P.U.C., 485 A.2d 1217, 1222 (Pa. Cmwlth. 1984) (holding that the Commission is not required to consider expressly or at great length each and every contention raised by a party).  


PECO contends that the ALJ erred in sustaining the Complaint because the Complainant failed to present evidence sufficient to establish that PECO responded in an inadequate or unreasonable manner to the power outage.  We agree.


PECO is required to provide adequate, reasonable, and continuous service to its customers.  (66 Pa. C.S. §1501).  The determination of whether PECO did so in this proceeding is a factual issue, dependent on the totality of the circumstances.  Therefore, the Complainant, as the party with the burden of proof, was required to present credible and substantial evidence that was sufficient to support the conclusion that PECO’s response to the power outage was inadequate and/or unreasonable under the circum​stances.  (66 Pa. C.S. §332(a)).  We note that it was incumbent upon the Complainant to produce competent evidence that was more convincing than any contradictory evidence presented by PECO.  66 Pa. C.S. §332(a); Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).



The record evidence established that, after the Complainant reported the outage, it took PECO approximately three hours and twenty-six minutes to dispatch a repair crew to the Complainant’s building.
  The ALJ appears to have determined that the delay of over three hours was per se unreasonable.  While we agree that such a lengthy delay is not desirable, we do not believe that, under the circumstances, it was unreasonable.


The ALJ overlooked the fact that the record evidence also established that the reason that PECO was unable to dispatch a repair crew to the Complainant’s building sooner was that its repair crews were busy responding to other customers at that time.  The Complainant himself testified that he was informed by PECO’s customer service on the day of the incident that repair crews could not respond to his call sooner because they were responding to other calls.  (Tr., p. 10).  Testimony by PECO’s witness, that crews replaced several transformers besides the Complainant’s on that day, supports the conclusion that the problems experienced by the other customers were, at least, equal in priority to that experienced by the Complainant.  (Tr., p. 28).  There is no evidence that PECO serviced a lower priority problem before addressing the Complainant’s outage.


Under the circumstances, we conclude that the Complainant failed to establish that PECO responded in an inadequate or unreasonable manner to the power outage.  Accordingly, we will grant the Exceptions; THEREFORE,



IT IS ORDERED:  



1.
That the Exceptions filed by PECO Energy Company are granted.  



2.
That the Initial Decision of Administrative Law Judge Ky Van Nguyen is adopted as modified by this Opinion and Order.



3.
That the Complaint of Harry Triolo, Jr., is dismissed.

BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  February 6, 2003
ORDER ENTERED:  February 10, 2003
	�	The Complainant reported the outage at approximately 4:40 p.m.  (Tr., pp. 9, 33; PECO Exh. 1).  A response crew was dispatched to the Complainant’s building at 8:19 p.m.  (Tr., pp. 31, 33; PECO Exh. 1).
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