PENNSYLVANIA

PUBLIC UTILITY COMMISSION

Harrisburg, PA  17105-3265

Public Meeting held February 6, 2003

Commissioners Present:


Glen R. Thomas, Chairman


Robert K. Bloom, Vice Chairman


Aaron Wilson, Jr.


Terrance J. Fitzpatrick


Kim Pizzingrilli

Dan B. Bruno








C-20016143


v.

Columbia Gas of Pennsylvania, Inc.   

OPINION AND ORDER

BY THE COMMISSION:
Before the Commission for consideration and disposition are the Exceptions of Dan B. Bruno (Complainant) filed on August 14, 2002, and of Columbia Gas of Pennsylvania, Inc. (Respondent) filed on August 19, 2002, to the July 31, 2002 Initial Decision of Administrative Law Judge (ALJ) Fred R. Nene.  No Reply Exceptions were filed.   

History of Proceeding

On September 4, 2001, the Complainant filed a Complaint with the Pennsylvania Public Utility Commission (Commission).  The Respondent was served with the Complaint on September 25, 2001.  The Complainant alleged that the Respondent did not read his meters since 1999, and that the Respondent overcharged him for usage.  The Complainant further alleged that because his business was open from 10:00 a.m. to 2:00 a.m. daily, the Respondent had ample opportunity to schedule actual meter readings.  The Complainant asked that his account be adjusted to reflect zero usage after May 29, 2001, when a fire destroyed the premises.  


On November 26, 2001, the Commission’s Office of Administrative Law Judge (OALJ) issued an Interim Order Setting Settlement Conference on or before December 19, 2001.  On January 2, 2002, the Respondent filed an Answer denying the material allegations of the Complaint.
  


On May 14, 2002, a telephonic hearing on the Complaint was held.  At the hearing, the Respondent was represented by counsel.  The Complainant and his wife proceeded pro se.  ALJ Nene by Initial Decision issued on July 31, 2002, dismissed the Complaint for failure to meet the burden of proof, and fined the Respondent five hundred dollars for failure to read the Complainant’s meter pursuant to 52 Pa. Code §56.12.  The Parties filed Exceptions as noted above.  

Discussion

Section 332(a) of the Code, 66 Pa. C.S. §332(a), provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.” Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600, 602, (Pa. Cmwlth. 1990). 

We note that any issue or Exception, which we do not specifically address herein, has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).
The Complainant excepts to the Initial Decision to the extent that it dismissed the Complaint without addressing the accuracy of the final bills issued on his gas account.  The Complainant argues that the bills rendered for the billing periods May 9, 2002-June 8, 2001, $121.07(Exhibit D); May 29, 2001-June 20, 2001, $634.12 (Exhibit C); and, June 8, 2001-June 20, 2001, $645.60 (Exhibit B) are incorrect because the Respondent shut off gas service at the curb on May 29, 2001, in response to the fire which destroyed the premises.  The Complainant believes that he was billed for service which he could not have received.  

We understand how confusing it must have been for the Complainant to receive three bills in short succession, all referencing a billing period where no usage occurred.  However, review of the record evidence shows that on July 18, 2001, the Respondent took an actual reading of the Complainant’s meter and, on the next day, July 19, 2001, made the necessary adjustments redistributing usage from October 2000 through June 2001.  (Tr., pp. 43-44).  The Respondent issued a final prorated bill on August 23, 2001, that bill is Exhibit C.  (Tr., pp. 44-45).  The Respondent’s witness, Ms. Diane Brown, a Compliance Analyst for the company, testified that the corrected bill reflected no usage after May 29, 2001.  (Tr., p. 44).  Ms. Brown stated that the account was credited for the $31.69 charged for 23 Ccf of gas for the billing period June 8, 2001 – June 20, 2001.  (Tr., p. 48, Exhibit B).  The adjustment to the bill only totaled $11.48.  Ms. Brown explained that this was because most usage occurred back in the winter months.
  (Tr., p. 45).  
The Complainant in his Exceptions reiterates the concern voiced in his Complaint, that there was no usage after May 29, 2001; therefore, no bill should have been generated for the billing period of May 29, 2001 to June 20, 2001.  However, the corrected bill, Exhibit C, shows zero Ccf usage reflecting that the Complainant was not charged for gas usage after May 29, 2001.  The amount due of $634.12 reflects the adjusted charges, based on an actual meter reading, for usage prior to May 29, 2001.  We note that the bill itself is difficult to comprehend and does not clearly show what charges correspond to what usage.  As such, we will direct the Respondent to re-issue an itemized bill for the outstanding balance.  Be that as it may, the Complainant has not provided any evidence to support his claim that he was charged for gas usage after May 29, 2001.  Having failed to meet his burden of proving a billing error on the Respondent’s part, we dismiss the Complainant’s Exceptions relative to this issue.  

We now turn to the Exceptions filed by the Respondent.  The Respondent takes exception to the ALJ’s conclusion that it failed to comply with its duty to render bills to the Complainant based on actual meter readings by utility company personnel as required by Section 56.12 of the Commission’s regulations, 52 Pa. Code §56.12.  (I.D., p. 7).  

The premises at issue consist of a bar on the ground floor, and two upstairs apartments, each with separate meters.  The apartments are rented out.  (Tr., p.7).  Section 56.2 of our regulations, 52 Pa. Code §56.2, defines residential service as “Utility service supplied to a dwelling, including service provided to a commercial establishment if concurrent service is provided to a residential dwelling attached thereto.  Utility service provided to a hotel or motel is not considered residential service.”  We believe that the ALJ erred by applying the service provisions of Chapter 56 to the instant matter.  The Complainant’s bar was separately metered from the residential apartments upstairs, as such no concurrent service was provided pursuant to 52 Pa. Code §56.12.  Accordingly, the Respondent’s Exception on this issue is granted.
  
The Respondent also takes exception to the $500.00 fine levied by the ALJ for non-compliance with 52 Pa. Code §56.12.  The ALJ stated that,  
If this usage cannot be construed as concurrent service, and since the Public Utility Code and its Regulations appear to be silent on the question of meter reading and estimated billing, I find that, by analogy, the rules for residential meter should 
give guidance in determining what are reasonable billing procedures for reading a commercial customer’s meter.  

(I.D., p. 6).  The provisions in Chapter 56 deal with standards and billing practices for residential utility service with an explicit exception for commercial service concurrent to residential service.  The Commission has not established comparable standards for commercial gas service such as that provided to the Complainant’s drinking establish​ment.  As such, the ALJ erred by applying 52 Pa. Code §56.12 to the instant matter.
  The Respondent’s Exception is granted and the ALJ’s imposition of the $500.00 fine is reversed; THEREFORE,  

IT IS ORDERED: 

1.
That the Exceptions of Dan C. Bruno to the Initial Decision of Administrative Law Judge Fred R. Nene, issued July 31, 2002, are denied.  



2.
That the Exceptions of Columbia Gas of Pennsylvania, Inc. to the Initial Decision of Administrative Law Judge Fred R. Nene, are granted.  
3.
That the July 31, 2002 Initial Decision of Administrative Law Judge Fred R. Nene docketed at C-20016143 is adopted, as modified by this Opinion and Order.  


4.
That within fifteen (15) days of the date of entry of this Opinion and Order, the Columbia Gas of Pennsylvania, Inc. shall issue an itemized bill to Dan C. 
Bruno for any monies outstanding for the gas service at 410 W. Washington Street, New Castle, Pennsylvania.   


5.
That Dan C. Bruno shall pay to Columbia Gas of Pennsylvania, Inc. the monies outstanding pursuant to Ordering Paragraph No. 4, within thirty (30) days of the date the bill is issued.  







BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  February 6, 2003
ORDER ENTERED:  February 7, 2003
� 	The Complaint was served on the Respondent on September 25, 2001, with notice to answer within twenty days.  As the OALJ did not issue its Interim Order regarding the settlement conference until late November, we are unsure of the cause of the delay in filing an Answer.  Nonetheless, the record does not show that the Com�plainant protested or was harmed by the tardy Answer.  We are reminded that pursuant to Section 1.2(c) of our regulations, “the Commission or presiding officer at any stage of an action or proceeding may waive a requirement of this subpart when necessary or appropriate, if the waiver does not adversely affect a substantive right of a participant.”  52 Pa. Code §1.2(c).  


� 	We presume that the difference between the actual bill and the estimated bill, when added to the credit of $31.69, equals $11.48 – the adjustment to the bill.  


� 	The Respondent’s meter readers worked their routes from 8:00 a.m. to 4:00 p.m.  The Complainant’s business was open from 10:00 a.m. to 2:00 a.m. seven days a week.  However, because the Complainant was situated at the beginning of the meter reader’s route, the business was generally not open when the meter reader stopped there.  As a result, the Respondent issued numerous estimated bills.  (Tr., pp. 11, 36).  We nonetheless believe that a bit more flexibility or diligence on the Respondent’s part, in setting its meter reader’s schedule, could have avoided these proceedings.  That failing, an automatic meter reading device could have been installed.  


� 	The ALJ himself acknowledged the commercial nature of the account when he stated, “Since the Complainant in this case was a business customer, and since the account at issue is now closed, the Commission will refrain from establishing a payment arrangement whereby Mr. Bruno can pay for the previously unbilled service.”  (I.D., p. 7).  
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