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HERBERT SMOLEN
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HISTORY OF THE PROCEEDING



By Complaint filed September 9, 2002 against PECO Energy Company (PECO or Respondent), Alberta Williams (Complainant) alleged, inter alia, that she does not have the money to pay the bill; that she uses a breathing machine; that she does not want the electric shut off while she is waiting for Social Security disability; that she can pay $30/month until she gets caught up and pay the balance when she gets social security; and that a gas leak caused her bill to be so high.

Respondent filed an Answer denying that a gas leak caused Complainant’s usage to go up and that according to PECO’s records, no odor of gas was detected at Complainant’s property and that PECO could neither confirm nor deny the remainder of Complainant’s averments.

A telephonic hearing was scheduled to be held on January 23, 2003 and due notices of the hearing were sent to the parties under date of November 18, 2002.  At the telephonic hearing, an appearance was entered by counsel by telephone on behalf of the Respondent and one witness for Respondent was present by telephone.
The Administrative Law Judge placed a call to Complainant at the home telephone number listed by Complainant in the Complaint (215-750-1081), but the call was answered with a recorded message that the number could not receive calls.  The Administrative Law Judge then placed a call to the work phone listed by Complainant in the Complaint (267-496-2624), but the call was answered with a recorded message that no one was there to take the call.  Finally, counsel for Respondent supplied the Administrative Law Judge with a third number (215-750-0735) which the Administrative Law Judge called; but the number likewise was answered with a recorded message that no one was there to take the call.  The foregoing was placed upon the record, whereupon counsel for Respondent requested the opportunity to place certain facts upon the record, which request was granted; following which, counsel for Respondent moved that the Complaint be dismissed for lack of prosecution.  The Administrative Law Judge took the motion under advisement.

FINDINGS OF FACT



1.
The Complainant in this matter is Alberta Williams.



2.
The Respondent in this matter is PECO Energy Company


3.
A telephonic hearing in this matter was scheduled to be held on January 23, 2002, and due notices of said hearing were sent to the parties.

4.
At the hearing, Respondent appeared by counsel, by telephone, and one witness on behalf of Respondent was present, by telephone.



5.
The Administrative Law Judge placed three calls to Complainant at three different telephone numbers, but was unable to reach Complainant at the telephone numbers listed in the Complaint, nor at a third telephone number supplied by Respondent.



6.
Complainant did not otherwise communicate with the Administrative Law Judge to explain her absence at the telephonic hearing.



7.
A July 26, 2002 decision of the Commission’s Bureau of Consumer Services (BCS) [Case No. 1096710] required Complainant to pay $302/month starting August 19, 2002 on the then balance of $2,294.07 [regular budget of $287/month plus $15/month on the unpaid balance] (PECO Exhibit No. 1).



8.
Since the BCS decision, Complainant has made only one payment of $80.00 (10/22/02).



9.
Complainant’s balance as of January 23, 2003 is $3,514.37.



10.
Counsel for Respondent moved that the Complaint be dismissed for lack of prosecution.

DISCUSSION



On the date, time and place scheduled for the telephonic hearing, Complainant could not be reached by telephone.  From the record, it appears that due notice of the hearing was sent to all parties.  Since the Complainant is the party instituting this action, it was her duty to be present at the telephonic hearing and prosecute her Complaint.  Inasmuch as this case was called for telephonic hearing with proper notice given and the Complainant was unable to be reached at the telephone numbers she provided and did not otherwise appear or explain her absence, the Administrative Law Judge has no alternative but to grant the relief requested by the Respondent.  Litigation cannot and should not be delayed by a litigant's failure to prosecute her Complaint or provide a reasonable explanation for not doing so.  Accordingly, Respondent's Motion to dismiss the Complaint will be granted.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the subject matter and parties in this proceeding.



2.
Complainant has failed to appear by telephone to prosecute her Complaint and therefore has failed to meet her burden of proof.

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the Complaint of Alberta Williams against PECO Energy Company at Docket No. C-20028469 is hereby dismissed.



2.
That within fifteen (15) days after the entry of the Commission’s Order in this case, PECO Energy Company shall render a bill to Complainant Alberta Williams in the net total amount due to become current with the payment order contained in the July 26, 2002 decision of the Bureau of Consumer Services at BCS Case No. 1096710.



3.
That within thirty (30) days after the date of the entry of the Commission’s Order in this case, Complainant Alberta Williams shall pay to PECO Energy Company a sum or sums of money equal to the amount of the bill rendered to her in accordance with Paragraph 2 above, in order to become current with the decision of the Bureau of Consumer Services.



4.
That in all respects the July 26, 2002 decision of the Bureau of Consumer Services at BCS Case No. 1096710 shall remain in full force and effect.



5
That this matter be marked closed.

          January 27, 2002          

______________________________________
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