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John H. Corbett, Jr.

Administrative Law Judge

History of the Proceeding


This decision dismisses a complaint that Darrell W. Church (“Complainant”) filed with this Commission on October 2, 2002.  Church alleges Columbia Gas of Pennsylvania, Inc. (“Respondent” or “Columbia”) improperly restored a retaining wall during repairs to its gas lines on his property in 1998.  He claims Columbia guaranteed its workmanship for ten years and now the wall is falling down.  For relief, Church wants the Commission to direct Columbia to make appropriate repairs.



Columbia answered the complaint on October 21, 2002.  It also moved to dismiss the complaint, challenging the jurisdiction of the Commission over the subject matter.  The Complainant never answered the motion.  Due to the disposition of this motion, no action will be taken on a further motion of Columbia filed on November 14, 2002 to rescind an earlier Interim Order directing the parties to engage in a settlement conference.  I received the assignment to rule on Columbia’s motion to dismiss the complaint on January 9, 2003.

Discussion



The Commission’s Rules of Administrative Practice and Procedure permit the filing of preliminary motions.
  Section 5.101(a)(1) of the Commission’s Rules
 provides that a party may question the jurisdiction of the Commission.  The present preliminary motion to dismiss this complaint is analogous to preliminary objections authorized in civil practice by Rule 1028 of the Pennsylvania Rules of Civil Procedure.  A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.
  The Commission has adopted this standard.
  Therefore, a preliminary motion seeking dismissal of a complaint will be granted only in unusual circumstances, where the right to this remedy is clear and no doubt exists as to its appropriateness.



As in every case coming before this forum, the Commission must decide initially whether it has jurisdiction over the parties and the subject matter of this dispute.  As a creature of legislation, the Commission possesses only the authority the State Legislature has specifically granted to it in the Public Utility Code (the “Code”).
  Its jurisdiction must arise from the express language of the pertinent enabling legislation or by strong and necessary implication therefrom.



Pursuant to Section 501 of the Code,
 the Commission’s duty is “to enforce, execute and carry out, by its regulations, orders or otherwise” all the provisions of the Code.”  Section 701 of the Code
 allows any person, having an interest in the subject matter, to file a formal complaint in writing with the Commission setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the Commission has jurisdiction to administer.
  The Commission, however, has no jurisdiction to decide a private contractual dispute between a citizen and a public utility.
  While the Commission may exercise jurisdiction even where contractual issues are involved, such exercise is appropriate only where the primary issue concerns the reasonableness, adequacy and sufficiency of public utility service.



Here, the complaint does not assert that Columbia failed to comply with its public utility service responsibilities.  Rather, Church alleges Columbia ignored a contractual obligation to maintain a retaining wall.  Thus, the primary issue in this case is contractual in nature and it does not relate to the reasonableness, adequacy or sufficiency of any public utility service that Columbia may have provided or may have been obligated to provide.  Consequently, the Commission has no jurisdiction over the subject matter of this complaint.

Conclusions of Law

1. The Commission has jurisdiction over the parties to this action.

2. The Commission has no jurisdiction to decide a purely private contractual dispute between the parties.

ORDER



THEREFORE,



IT IS ORDERED:

1. That the motion of Columbia Gas of Pennsylvania, Inc. to dismiss the complaint of Darrell W. Church, docketed with the Pennsylvania Public Utility Commission at No. C‑20028604, is hereby granted.

2. That the complaint of Darrell W. Church v. Columbia Gas of Pennsylvania, Inc., docketed with the Pennsylvania Public Utility Commission at No. C‑20028604, is hereby dismissed.

Dated:  January 27, 2003

















JOHN H. CORBETT, JR.








Administrative Law Judge
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