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F-00820471
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Philadelphia Gas Works   

OPINION AND ORDER

BY THE COMMISSION:
Before the Commission for consideration and disposition are the December 21, 2002 Exceptions of Beverly Layne (Complainant), and the January 6, 2003 Exceptions of Philadelphia Gas (Respondent) to the December 17, 2002 Initial Decision of Administrative Law Judge (ALJ) Ky Van Nguyen.  The Respondent filed Reply Exceptions on January 16, 2003.  
History of Proceeding

This proceeding involves the appeal of a matter decided by the Philadelphia Gas Commission (PGC) on March 31, 1998.
  The Complainant disputed owing the Respondent $984.34, an amount which the Complainant contended was a previous tenant’s final balance that had been erroneously transferred to her account.
  A hearing on the matter was held before PGC Hearing Examiner Janet Parrish, Esq., on February 25, 1998.  
By Recommended Decision issued March 31, 1998, Examiner Parrish concluded that the Complainant’s outstanding balance did not reflect the transfer of any unpaid balance from another customer.  Examiner Parrish recommended, inter alia, that, “the customer’s outstanding account balance as of February 3, 1998 of $1,144.61 for service to January 22, 1998 be reduced by removing $10.56 in accumulated finance charges, and by providing the CRP credit adjustment for the period since March 22, 1997, which I estimate at $93.96.”
  (Exhibit C-5).  

The Complainant filed Exceptions to the Recommended Decision and an appeal hearing was held before PGC Special Master Tarleton Williams on May 13, 1998.  (Exhibit C‑7).  By Adjudication and Order issued December 28, 1998, Special Master Williams denied the Complainant’s Exceptions and affirmed the Hearing Examiner’s Recommended Decision.  
The Complainant did not seek judicial review of the Recommended Decision.  

On July 31, 2000, the Complainant filed an Informal Complaint with the Commission’s Bureau of Consumer Services (BCS), disputing the balance she believes was wrongly billed to her account.  By Informal Decision issued January 30, 2002, the BCS decided, inter alia, that the Respondent did not transfer the previous tenant’s final bill to the Complainant’s account.  

On February 21, 2002, the Complainant filed a Formal Complaint with the Commission appealing the January 30, 2002 BCS Decision.  The Respondent was served with the Complaint on February 26, 2002.  The Respondent filed an Answer denying the allegations of the Complaint on March 27, 2002.
  


On July 30, 2002, a hearing on the Complaint was held before ALJ Nguyen.  At the hearing, the Respondent was represented by counsel.  The Complainant proceeded pro se.  At the hearing, the Respondent moved for dismissal of the matter on the grounds of res judicata.  
ALJ Nguyen, by Initial Decision issued on December 17, 2002, sustained the Complaint, in part.  The ALJ excluded from the Complainant’s outstanding balance, any service charges which existed on the account on June 13, 1999.  The ALJ explained 
that pursuant to the three-year statute of limitation provision in Section 3314 of the Public Utility Code (Code), 66 Pa. C.S. §3314, “when computing the service charges on June 13, 2002, the Respondent should have erased all the service charges incurred by the Complainant before June 13, 1999.”  (I.D., p. 5).
  The Parties filed Exceptions and Reply Exceptions as noted above.  
Discussion

Section 332(a) of the Code, 66 Pa. C.S. § 332(a), provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.” Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600, 602, (Pa. Cmwlth. 1990). 

We note that any issue or Exception, which we do not specifically address herein, has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).
After thorough review of the record, we are convinced that the principle of res judicata bars this Commission from entertaining the instant matter.  As stated supra, PGW did not come under Commission jurisdiction until July 1, 2000.  Prior to that date, any further appeal of the matter would have been subject to Rule 1512(a) of the Pennsylvania Rules of Civil Procedure, Time for Petitioning for Review:  
(1) A petition for review of a quasijudicial order, or an order appealable under 42 Pa. C.S. § 763(b) (awards of arbitrators) or under any other provision of law, shall be filed with the prothonotary of the appellate court within 30 days after entry of the order.  
Res judicata means “a thing adjudged” or “a matter settled by judgment.”  Black's Law Dictionary 1305 (6th ed. 1990).   “Traditionally, American courts have used the term res judicata to indicate claim preclusion, i.e., the rule that a final judgment rendered by a court of competent jurisdiction on the merits is conclusive as to the rights of the parties and constitutes for them an absolute bar to a subsequent action involving the same claim, demand or cause of action.”  McNeil v. Owens-Corning Fiberglas Corp., 545 Pa. 209, 213, 680 A.2d 1145, 1148 (1996).  
In the instant case, the issue of the balance that was allegedly transferred to the Complainant’s account was fully adjudicated before the PGC.  As noted earlier, the Complainant did not appeal the decision of the PGC’s Special Master within the time allotted for filing a petition for review of a governmental determination.  Instead, three and a half years after the PGC issued its final determination, the Complainant brought an identical cause of action before this Commission.  The principle of res judicata bars this Commission from hearing the matter as the claim was fully litigated on the merits before the PGC.  As such, the Respondent’s Exceptions are granted, and the Complaint is dismissed; THEREFORE,  

IT IS ORDERED: 

1.
That the Exceptions Beverly Layne to the Initial Decision of Administrative Law Judge Ky Van Nguyen, issued December 17, 2002, are denied.  



2.
That the Exceptions of Philadelphia Gas Works to the Initial Decision of Administrative Law Judge Ky Van Nguyen, are granted.  
3.
That the December 17, 2002 Initial Decision of Administrative Law Judge Ky Van Nguyen docketed at F-00820471 is reversed.  


4.
That the Complaint filed at F-00820471 is hereby dismissed and the matter closed.  







BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  February 20, 2003
ORDER ENTERED:  February 24, 2003
� 	Pursuant to Section 2212 of the Public Utility Code, 66 Pa. C.S. §2212, on July 1, 2000, PGW became subject to Commission regulation.  


� 	(Tr., pp. 3-4, 118).  


� 	CRP is the Respondent’s Customer Responsibility Program, an assistance program for customers with household incomes at or below 150% of the Federal Poverty Level.  The minimum required monthly payment is $30.00.  However, customers have the option of paying 7.35% of total household income toward monthly gas bills or, paying the monthly budget bill plus 2% of arrearage.  


� 	The Complaint was served on the Respondent on February 26, 2002, with notice to answer within twenty days.  We are unsure of the cause of the delay in filing an Answer.  Nonetheless, the record does not show that the Complainant protested or was harmed by the tardy Answer.  We are reminded that pursuant to Section 1.2(c) of our regulations, “the Commission or presiding officer at any stage of an action or proceeding may waive a requirement of this subpart when necessary or appropriate, if the waiver does not adversely affect a substantive right of a participant.”  52 Pa. Code §1.2(c).  


� 	Although our determination does not turn on this particular issue, we note that because this is a suit brought to have charges removed from a bill, for a refund, the ALJ’s reference to 66 Pa. C.S. §3314 is misplaced.  Section 1312(a) of the Code, 66 Pa. C.S. §1312(a), specifically addresses the statute of limitations in a refund proceeding.  See LP Water & Sewer Co. v. Pa. PUC, 722 A.2d 733, (Pa. Cmwlth. 1998) (explaining that the Section 1312 four-year statute of limitations for a refund suit, rather than the Section 3314 three-year statute of limitations for action for recovery of penalties or forfeitures, applied to water and sewer customer’s action to recover a refund of residential water rates).  
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