BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

	Ruth Greene
	:
	
	

	
	:
	
	

	      vs.
	:
	Docket No.
	F-01091577

	
	:
	
	

	Philadelphia Gas Works
	:
	
	


INITIAL DECISION

Before

MARLANE R. CHESTNUT

Administrative Law Judge
HISTORY OF THE PROCEEDING
On July 29, 2002, Ruth Greene (Greene or complainant) filed a formal Complaint with the Pennsylvania Public Utility Commission (Commission) against Philadelphia Gas Works (PGW or respondent) as an appeal from a decision on informal complaint issued by the Commission’s Bureau of Consumer Services (BCS) at #1091577 on July 10, 2002.  The subject of the Complaint is a billing dispute:  Ms. Greene does not feel that she should have to pay a make-up bill rendered by PGW to reflect usage during the period that her automatic meter reader was inoperative and she received bills based on estimated usage.
On August 20, 2002 respondent filed an Answer which denied the material elements of the Complaint, and described the circumstances concerning the billing associated with complainant’s service.  It explained that a new AMR was installed on February 16, 2002 and a make-up bill in the amount of $2,211.33 was issued for the period August 2000 through February 16, 2002, and noted that the account was not rebilled to reflect rate increases, saving the customer $640.37.  It further explained that the BCS decision found that the bill was correct, provided a credit of $442.00 to reflect the period of bills based on estimated usage, and provided a repayment plan of the current budget bills plus $30.00 per month.  Attached to the Answer were an account statement (Exhibit A) and the BCS decision (Exhibit B).
By Hearing Notice dated September 17, 2002, an initial hearing was scheduled for January 23, 2003, and the case was assigned to me.  As is my customary practice, I issued a Prehearing Order dated September 19, 2002.  The Prehearing Order directed the parties to comply with various procedural requirements.
The hearing convened as scheduled at 10:00 a.m. on January 23, 2003. Complainant Greene appeared and testified.  Respondent presented the testimony of Michael Selze, a Customer Review Unit Officer, who sponsored three exhibits which were admitted into the record.  
I allowed Ms. Greene a number of days after the hearing to consider whether she would accept the company’s settlement offer.  As she has not responded, I am issuing this Initial Decision.
FINDINGS OF FACT

1.
The complainant in this proceeding is Ruth Greene, whose address is listed on the Complaint as 2420 N. Clifford Street, Philadelphia PA 19121.
2.
The respondent in this proceeding is Philadelphia Gas Works, which provides residential gas service to complainant.

3.
Complainant RUTH GREENE testified that:
A.
In February 2002, she received a letter from PGW concerning her meter.


B.
On February 16, 2002, her AMR was changed.

C.
From August 17, 2000 through February 16, 2003, her bills were based on estimated usage.  She paid these bills.


D.
She received a make-up bill.

E.
She doesn’t think she should be required to pay any amount of the make-up bill, because it is not fair.

4.
PGW witness MICHAEL SELZE testified that:


A.
He is employed by PGW as a Customer Review Unit Officer.
B.
He sponsored PGW Exhibit 1, an account statement for the period January 1, 1996 through January 23, 2003.

C.
During the period August 17, 2000 through February 16, 2002, the bills were based on estimated usage as the AMR was not working.

D.
On February 16, 2002, the reading on the new AMR was 5884, which was verified later, as shown on PGW Exh. 2, the AMR maintenance record.

E.
A make-up bill in the amount of $2,211.33 was rendered on February 19, 2003, reflecting usage for the period August 17, 2000 through February 16, 2002.


F.
An actual reading of 1731 was obtained on August 17, 2000.

G.
The BCS decision (PGW Exh. 3) found that the bill was correct as rendered, directed PGW to credit complainant’s account by $442.00, to eliminate late payment charges and established a monthly payment plan of the current bill plus $30.

H.
As shown on Exh. 1, PGW did make the adjustments directed by BCS.  Complainant has made payments, but not in the amount specified by BCS.

I.
To become current as of the date of the hearing, complainant must make a payment of $165.00.

DISCUSSION

The Public Utility Code, 66 Pa.C.S. §332(a), places the burden of proof upon the proponent of a rule or order.  In this proceeding, complainant is the proponent of a rule or order and thus bears the burden of proving by a preponderance of the evidence that respondent has violated the Public Utility Code or a regulation or order of the Commission.  
Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. P.U.C., 578 A.2d 600; 1990 Pa. Commw. LEXIS 403, alloc. den., 602 A.2d 863 (Pa. Cmwlth. 1992).  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Complainant also must establish that the particular respondent named in the Complaint is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Tel. Co. of Pa., 72 Pa.PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Co., 50 Pa. P.U.C. 300 (1976).  
Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  2 Pa.C.S. §704; Mill v. Pa P.U.C., 447 A.2d 1100 (Pa. Cmwlth. 1982); Edan Transportation Corp. v. Pa P.U.C., 623 A.2d 6 (Pa. Cmwlth. 1993).  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa P.U.C., 413 A.2d 1037 (Pa. 1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (Pa. Super. 1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).

The utility, PGW in this case, has the right to bill and receive payment for the gas actually supplied.  Section 1303 of the Public Utility Code, 66 Pa.C.S.A. §1303.  See, Neal v. Philadelphia Gas Works, Docket No. Z-00971874, Commission Order entered January 4, 2002; Angie’s Bar v. Duquesne Light Co., 72 PaPUC 213 (1990); West Penn Power v. Nationwide Ins. Co., 228 A.2d 218; 1967 Pa. Super. LEXIS 1260.  All customers, regardless of financial means, have an obligation to pay for utility service.  Otherwise, customers’ unpaid bills are included in the utility’s uncollectibles expense and ultimately paid by the remaining ratepayers.  Cf., Bolt v. Duquesne Light Co., 66 Pa.P.U.C. 463 (1988).

It also should be noted that the Commission was granted jurisdiction over PGW effective July 1, 2000.  Section 2212(b) of the Natural Gas Competition Act, 66 Pa.C.S.A. §2212(b).  Prior to that date, the Philadelphia Gas Commission was the entity that addressed consumer complaints
Here, there is no question that complainant failed to sustain the burden of proof in this proceeding.  In fact, she failed to present any evidence whatsoever that the make-up bill rendered to her was inaccurate.  
While there is no question that she did receive bills based on estimated usage for a substantial period of time, this does not support rejection of the make-up bill issued by PGW.  Indeed, the accuracy of that bill is established by the fact that it was based on an actual starting reading and an actual end reading, which was verified by PGW.

In addition, complainant Greene has benefited substantially from this underbilling.  First, she was able to enjoy the use of the money not required to be paid to PGW during this period, in essence a no-interest loan from PGW’s other customers.  Second, she is receiving a second no-interest loan from PGW’s other customers to pay this bill.  Third, PGW already credited her account by $442.00, as directed by BCS.
  Fourth, as explained in PGW’s answer, by not using the increased rates in effect to derive the make-up bill, Ms. Greene is benefited to the amount of $640.00.

While she has made some payments, these are not sufficient to comply with the payment arrangement directed by BCS.  Therefore, consistent with Commission precedent as established in Claypool v. T.W. Phillips Gas & Oil Company, Docket Number Z-00248730, Commission Opinion and Order entered December 22, 1995, and explained in Turner v. PECO Energy Company, supra, complainant will be ordered to make a lump sum “catch-up” payment which represents the difference between the amount that should have been paid in accordance with the BCS decision and the amount actually paid.  Kreutzer v. Duquesne Light Company, Docket No. C-00968873, Commission Opinion and Order entered January 5, 1998; Frazier v. Equitable Gas Co., C-00004107, Commission Opinion and Order entered May 7, 2001.  
Finally, the payback period ordered by BCS is not in compliance with 52 Pa. Code §56.14.  The period of estimated billings was eighteen months; that is the period which she is entitled to use to pay the make-up bill.  There is no record support for the 59-month (almost five years) given to complainant by BCS to extinguish her make-up bill.  Again, it is the company’s other customers who must bear the carrying charges of this extended payback period.
Therefore, PGW is directed to send to complainant, within 15 days of the Commission’s Order in this case, a recalculated make-up bill, which includes the appropriate monthly payment, in accodance with 52 Pa. Code §56.14.
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the subject matter and parties in this proceeding.

2.
Pursuant to 66 Pa.C.S. §332(a), the burden of proof in this proceeding is upon complainant.

3.
Complainant did not prove that respondent public utility violated any provision of the Public Utility Code, or any regulation promulgated by the Commission, or that the bills rendered were incorrect.  Patterson v. Bell Telephone Co. of Pa., 72 Pa.P.U.C. 196 (1990), Feinstein v. Philadelphia Suburban Water Co., 50 Pa.P.U.C. 300 (1976).

4.
All amounts reflected in PGW Exh. 1 are due and owing to respondent

ORDER

THEREFORE, 

IT IS ORDERED:

1.
That the Complaint filed by Ruth Greene against Philadelphia Gas Works at Docket No. F-01091577 is dismissed with prejudice; 
2.
That within 15 days of the Commission’s Order in this case, PGW is directed to send to complainant a make-up bill, which includes the appropriate monthly payment, in accordance with 52 Pa. Code §56.14;
3.
That Ruth Greene shall make a lump sum payment to PGW within thirty (30) days of  receipt of the make-up bill, of the amount required to become current with the BCS decision; 
4.
That complainant Ruth Greene must make the required monthly payments until the account is paid in full.  As long as these payments are paid in full and on time, late payment fees will not be applied to the balance resulting from the make-up bill; and 

5.
That the record at Docket No. F-01091577 is marked closed.

	Date:
	January 28, 2003
	
	

	
	
	
	MARLANE R. CHESTNUT

Administrative Law Judge


�	Apparently, it is BCS policy to reduce by 20% make-up bills rendered by PGW to customers after substantial periods of estimated billing.  I can find no Commission order or regulation addressing this.  Therefore, PGW at its discretion, may restore to the account this amount as due and owing.
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