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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration are the Exceptions of The Vertis Group, Inc., Crain/Hallas Corporation, and Lawrence Crain, Joyce Hallas Crain, Mark Crain and Brian Crain, individuals and successors-in-interest to Crain/Hallas Corporation (the Complainants or Vertis), filed on August 15, 2002, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) John H. Corbett, Jr., which was issued July 26, 2002. Duquesne Light Company (Respondent or Duquesne Light) timely filed Reply Exceptions on August 26, 2002.
  

History of the Proceeding


This action originated in the Court of Common Pleas of Allegheny County at Docket No. GD 96‑14956.  By Order dated September 30, 1999, the Court of Common Pleas bifurcated the action and sent the liability issues to this Commission for adjudica​tion.  The Complainants filed a Complaint with the Commission on May 8, 2000.  


In their Complaint, the Complainants alleged that the Respondent violated Section 1501 of the Public Utility Code (the Code), 66 Pa. C.S. §1501, by, inter alia, failing to furnish and maintain adequate, efficient, safe and reasonable service and facilities.  Specifically, the Complainants alleged they had operated a business at 846 Fourth Avenue, Coraopolis, Pennsylvania (Facility) from 1994 to 1997.  This business performed a scheduling service providing qualified physicians to conduct independent medical examinations (IMEs) of individuals claiming benefits under workers compensation law and other insurance policies.  


The Complainants also provided medical bill re-pricing (MBR) services with explanation of benefits statements.  These services required the use of computer equipment and software.  The Complainants claimed that from the time they moved to their Coraopolis location, they experienced damage to their computer components and software as the result of power surges, power drops and harmonic distortions in the electric power that the Respondent supplied.  Because power quality problems continually interrupted business and constantly damaged equipment and software, the Complainants lost customers and ceased operation.  



On June 1, 2000, the Respondent filed an Answer to the Complaint denying any wrongdoing.  


A series of Prehearing Conferences were held on July 27, 2000, September 18, 2000, November 20, 2000 and January 29, 2001.  In addition to a standard Prehearing Conference Order, nine Interim Orders were issued concerning various procedural and discovery matters.  Hearings were held in Pittsburgh on September 10‑13, 2001, November 27‑30, 2001 and January 24‑25, 2002.  Counsel represented both Parties.  The Complainants proffer 12 statements of prepared written testimony and 76 exhibits.  The Respondent sponsors 11 statements of prepared written testimony, 26 exhibits and four cross-examination exhibits.  Listings of these statements and exhibits appear in Appendix B of Complainants’ initial Brief and in Appendices C and D of Respondent’s responsive Brief, respectively.  


Altogether, the conferences and hearings generated 1,696 pages of notes of testimony.  After several extensions of time, the Parties submitted sequential Briefs.  (See, 52 Pa. Code §5.502(b)).  The Parties were also granted leave to file supplemental sequential Briefs.  By Ninth Interim Order, the record closed after receipt of the Complainants’ supplemental reply brief on June 21, 2002.  The Initial Decision of ALJ Corbett was issued on July 26, 2002, dismissing the Complaint.  Exceptions and Reply Exceptions were filed as above noted.  

Discussion

A.
Summary of the Initial Decision



After reviewing the record, ALJ Corbett determined that the Complainants failed to show by a preponderance of the evidence that Respondent violated its tariff or Section 1501 of the Code by, inter alia, failing to furnish and maintain adequate, efficient, safe and reasonable service and facilities.  Accordingly, the ALJ denied Complainants’ complaint.


In general, the ALJ found the Complainants’ witnesses to be less persuasive than Respondents.  The credibility of Complainants’ lay witnesses, Joyce Hallas Crain (Hallas) and Lawrence Crain (Crain), was compromised by their misrepresentations and omissions to the Buyer of the Facility regarding the Sellers’ Disclosure Form and answers to the Buyer’s questions relating to the subject of the building’s electric service. (I.D., pp. 21-22).  The ALJ also found that Complainant’s expert witnesses, Keith Kraus (Kraus) and Michael Barr (Barr), failed to testify with the degree of certainty required of expert testimony. (I.D., p. 58; 70).  

Regarding Findings of Fact, the ALJ made 100 Findings of Fact, which are incorporated herein by reference unless expressly, or by necessary implication, modified or rejected by this Opinion and Order. A summary of pertinent facts follows:
1.
Every witness who testified on the subject of the voltage supplied by the Respondent to the Com​plainant, together with every piece of documentary evidence, established that the voltage that Respondent delivered to Complainants’ facility fell within the Commission’s Standard. (I.D., p.85).

2.
No evidence whatsoever appeared in the record to suggest that any other customer sharing the same Duquesne Light circuit experienced any problems remotely similar to those of which Vertis complained.  Accordingly, the ALJ determined that substantial evidence supported the conclusion that Vertis’ problems were internal to its building and not experienced by any other customer on the same circuit. (I.D., pp. 20; 96).  
3.
Substantial evidence supported finding that the lack of problems by the subsequent purchaser of Vertis’ facility, Lennon Smith Souleret Engineering (LSSE), while occupying 846 Fourth Avenue meant that any power problems Vertis allegedly encountered while occupying the same facility were caused either by Vertis’ computer network design or the type and manner of the equipment used in its computer operation. (I.D., p. 100)
4.
The only evidence of damaged equipment produced by the Complainants was that relating to a single computer modem device which had a slightly browned outer casing. (I.D., pp.17; 69).
5.
Evidence, unrefuted by Vertis, provided substantial support for finding that Duquesne Light conducted an adequate and reasonable investigation to assist Vertis with its power quality problems. (I.D., p. 118).

6.
None of Vertis’ lay witnesses, i.e. Hallas, Crain or Thomas Cellante, Jr., had the technical knowledge or experience to testify to the causes of the problems that Vertis allegedly experienced.  Therefore, proof of the elements of Vertis’ claim depended entirely upon the testimony of its two expert witnesses, Kraus and Barr.  The testimony of Kraus and Barr exhibited equivoca​tion and speculation based upon mere probabilities, lacked foundation, consistently showed gaps in the witnesses’ knowledge of relevant factors, and was directly contradicted by undisputed scientific facts and demonstrative evidence.  Therefore, the ALJ dis​counted their testimony.  However, the ALJ stated that alternatively, even if one were to accept their testimony as competent expert opinion, the evidence Duquesne Light proffered outweighed the Kraus and Barr testimony on the issue of whether the Respondent was responsible for the problems described in Vertis’ complaint.  (I.D., p. 58; 70).
7.
Substantial evidence existed to support the conclusion that Vertis’ problems were directly related to software problems and networking issues, and not related to the power that Respondent supplied. (I.D., p. 81).  


Regarding Conclusions of Law, the ALJ reached seven Conclusions of Law, which are incorporated herein by reference unless expressly, or by necessary implication, modified or rejected by this Opinion and Order, and are summarized as follows:  
1.
The Commission has jurisdiction over the subject matter and parties to this complaint (I.D., pp, 24-28);
2.
The Complainants’ right to a trial by jury has not been abridged (I.D., pp. 43-46), and
3-7.
The Complainants’ have failed to meet their burden of proving (I.D., pp. 48-49) that:  
a.
the Respondent supplied inadequate, inefficient, unsafe and unreasonable electrical service;

b.
the Respondent conducted an investi​gation of Complainants’ various complaints relating to electric service in an inadequate, inefficient, unsafe and unreasonable manner (I.D., pp. 109-121);

c.
the Commission’s current standard for electrical service is inadequate, inefficient, unsafe or unreasonable;

d.
the Respondent failed to abide by its tariff requirements for supplying electrical energy to Complainants’ premises (I.D., pp. 100-101), and

e.
the Respondent was responsible for spoliation of evidence. (I.D., pp. 101‑109).
B.
Exceptions


As we review the Complainants’ Exceptions, the Respondent’s Replies, the ALJ’s Initial Decision and the record evidence, it is important to bear in mind that the Complainants have the burden of proof at all times.  (66 Pa. C.S. §332(a)).  Com​plainants’ burden of proof is to establish facts by a preponderance of the evidence. (I.D., pp. 48-49).  Due to the nature of the evidence and certain of the Complainants’ Excep​tions, it will be helpful to note that the burden of proof in cases of this nature never shifts from the Complainants.  


We also note that any issue or Exception which we do not specifically address has been duly considered and denied and will not be discussed further.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the Parties.  Consolidated Rail Corporation v. Pa. PUC, 155 Pa. Cmwth. Ct. 537, 625 A.2d 741 (1993); also see, generally, University of Pennsylvania v. Pa. PUC, 86 Pa. Cmwth. Ct. 140, 485 A.2d 1217 (1984).  


The Complainants have filed twenty-six separate Exceptions to the Initial Decision.  The Exceptions are grouped according to legal issues and factual issues.  We will first address the Complainants’ claims relating to the legal issues and then move to the claims asserting errors of fact.
Exception No. 1:
The right to trial by jury.


The Complainants first claim error in the ALJ’s Conclusion of Law No. 2.  There, the ALJ determined that the Complainants’ right to a trial by jury had not been abridged by virtue of this matter having been referred to this Commission for a determi​nation of the liability issues.  (I.D., pp. 43-46, 122).  Preliminarily, the ALJ observed that the Complainants may have waived this issue by failing to raise it in the Court of Common Pleas when the Respondent moved to bifurcate and for reconsideration of the Motion to Bifurcate.  Out of an abundance of caution, the ALJ addressed this issue on the merits.  (Id., p. 43, n. 3).



The Complainants do not address the waiver issue in their Exceptions.  Certainly, they could have raised this issue during the Court of Common Pleas’ delibera​tions on the Respondent’s Motions for Bifurcation and Reconsideration.  We agree with the ALJ that the Complainants attempt to raise the issue here for the first time, after the Court of Common Pleas has already determined that bifurcation is appropriate, may constitute a waiver of this issue.  However, due to the somewhat unique posture of this case, we will review the merits of Complainants’ argument on this issue.



In his Initial Decision, the ALJ quoted Article 1, section 6 of the Pennsyl​vania Constitution as follows:  
Trial by jury shall be as heretofore, and the right thereof remain inviolate.  The General Assembly may provide, however, by law, that a verdict may be rendered by not less than five-sixths of the jury in any civil case.  Furthermore, in criminal cases the Commonwealth shall have the same right to trial by jury as does the accused.

The ALJ next recognized that Section 901 of the Code, 66 Pa. C.S. §901, provides: 
Nothing in this part shall be construed to deprive any party, upon any judicial review of the proceedings and orders of the commission, of the right to trial by jury of any issue of fact raised thereby or therein, where such right is secured either by the Constitution of Pennsylvania or the Constitution of the United States, but in every such case such right of trial by jury shall remain inviolate.  When any judicial review is sought, such right shall be deemed to be waived upon all issues unless expressly reserved in such manner as shall be prescribed by the court.

(I.D., pp. 43-44).



The ALJ also noted that Section 901 of the Code only preserves the right to trial by jury when that right is secured by either the Pennsylvania or United States Constitutions.  Citing Wertz v. Chapman Township, 559 Pa. 630, 741 A.2d 1272 (1999), the ALJ applied a three-part test to determine whether the Complainants have a right to trial by jury in this matter.  In the absence of a statutory basis for a jury trial, we must first determine whether the cause of action existed at the time of the adoption of the constitu​tion and whether a right to a jury trial existed for that action at that time.  Once that determination is made, then one looks to whether a common law basis for the proceeding existed.  (I.D., pp. 44-45, citing Wertz at 741 A.2d at 1277).



Applying the Wertz criteria to this action, the ALJ found that regulated public utility service did not exist in 1790 and no right to a jury trial in respect to matters committed to the jurisdiction of this Commission existed at that time.  In addition, W.J. Dillner Transfer Co. v. Pennsylvania Public Utility Commission, 191 Pa. Superior Ct. 136, 155 A.2d 429 (1959), clearly determined that there is no right to a jury trial for matters statutorily committed to the Commission.  (I.D., p. 45).  The Court of Common Pleas referred the liability issues in the instant case because of the Respondent’s alleged failure to provide power in accordance with its published tariffs and to provide adequate, safe and reasonable utility service.  On that basis, the ALJ found that these matters are within the Commission’s primary jurisdiction under the Code.  Accordingly, the ALJ determined that there has been no abridgment of the Complainants’ jury trial rights.  (Id., pp. 45‑46).



In their Exceptions, the Complainants assert that their claims “set forth the essential elements of common-law tort and breach of contract causes of action including claims for negligence, negligent misrepresentation, negligent undertaking, strict liability in tort and breach of implied warranty of merchantability.”  (Exc., p. 2).  According to the Complainants, each of those causes of action carries a constitutional right to a trial by jury.  The Complainants argue that the ALJ has determined the issue solely on the basis of the Respondent’s status as a public utility.  Complainants assert that it is the nature of the claim, not the status of the defendant that controls.  (Id., p. 3).



The Respondent argues that the ALJ’s determination was correct in all respects.  It asserts that the ALJ correctly applied the Wertz criteria.  The Respondent also cautions that the Complainants’ characterization of their action cannot control the deter​mination of this issue.  The Respondent rejoins that it is the nature of the action, not its label, that should guide us here.  (R.Exc., pp. 1-3).



We will deny this Exception.  The Complainants are certainly correct that it is the nature of the action which controls this issue.  Elkin v. Bell Telephone of Company of Pennsylvania, 420 A.2d 371 (Pa. 1980), Extended Care Centers, Inc. v. County of Erie, 749 A.2d 566 (Pa. Cmwlth. Ct. 2000).  Thus, we go beyond the labels used by the Complainants to examine the nature of the action involved.  And that is indisputably the adequacy and safety of the public utility service provided by the Respondent.  Merely framing their issues in terms of negligence and contract and lodging a claim for damages does not alter the basic element of Complainants’ claims.  Elkin, supra.


The ALJ discussed the basic nature of the Complainants’ action as follows:  
Vertis premises all of its claims on the alleged failure of Duquesne Light [Respondent] to provide electric power in accordance with its published tariffs and/or an alleged failure to provide adequate, efficient, safe and reasonable service.  Each of the five counts in Vertis’ Amended Complaint asserts such a failure.

(I.D., p. 47).  From the foregoing, it is clear that the nature of the Complainants’ action is the safety and adequacy of the Respondent’s regulated utility service regardless of the labels the Complainants use.



The ALJ correctly applied the Wertz criteria in finding that the Com​plainants’ right to a jury trial has not been abridged.  To paraphrase Extended Care, cited supra, while there were certainly common law actions in negligence and contract, the Complainants cite no authority to establish a common law right to a jury trial in an action alleging unsafe and inadequate regulated service by a public utility.  (749 A.2d 571-572).  Moreover, as the basic nature of the Complainants’ action goes to the heart of this Commission’s legislative mandate (i.e., the safety and adequacy of regulated utility service), there is no right to a jury trial regardless of the labels attached.  Dillner, supra.  This Exception is, therefore, denied.

Exception No. 2:  The ALJ erred by failing to recognize the Commission’s limited jurisdiction in adjudicating all of the Complainants’ common law claims.



In their second Exception, the Complainants claim error in the ALJ’s Conclusion of Law No. 1.  There, the ALJ concluded that:  “The Commission has jurisdiction over the subject matter and the parties to this complaint to the extent discussed in the foregoing decision.  (See, 66 Pa. C.S. §§501, et seq.”  (I.D., p. 122)).  The Complainants argue that “all of their common-law claims, especially their tort claims for negligence, negligent misrepresentation, negligent undertaking and strict liability are not covered by any specific section of the Public Utility Code, explicitly or by impli​cation.”  (Exc., p. 5).  According to the Complainants, the ALJ refused to specifically address their common law claims except by implication.  The Complainants posit that the reason the ALJ refused to specifically address their arguments was that there is no statutory provision vesting jurisdiction over those claims in the Commission.  (Id., pp. 5‑6).



The Complainants also assign error to that portion of the ALJ’s discussion specifically relating to their breach of contract claim.  According to the Complainants, the ALJ discussed the distinction between private contract right and “some other type of contract right and then proceed[ed] to argue against that position rather than addressing the complainants’ common law warranty claims.”  (Exc., p. 6).  Complainants aver that their contract theory is based upon a theory of breach of warranty of merchantability, a theory upheld in Bellotti v. Duquesne Light Company, 44 D.&C.3d 425 (C.P. Allegheny 1987) and Wyvagg v. Duquesne Light Company, 73 D.&C.2d 694 (C.P. Allegheny 1975).  Complainants assert that each of those cases permitted a suit by a customer of a utility for breach of warranty and was entitled to a trial by jury on that claim.  (Id., pp. 6-7).



The Respondent replied to the second Exception asserting that the ALJ did no more than make specific findings of fact based upon the record evidence and reached conclusions of law related to the claims of inadequate service.  According to the Respondent, this was in keeping with the referral order issued by the Court of Common Pleas.  The Respondent also argues that it is well established that in a damage action against a utility based upon allegations of failure to provide adequate, efficient, safe and reasonable service, a bifurcated procedure is appropriate in which the Commission deter​mines liability and, if necessary, the Court of Common Pleas will determine damages, citing Elkin.  (R.Exc., pp. 3-4).



The Respondent also argues that the Complainants’ rationale on their common law claims ignores the basis of those claims.  The Respondent asserts that it has no greater duty to the Complainants than that imposed by its tariffs and its obligations under the Code.  It is for the Commission to determine the extent of that duty and whether the Respondent has met it.  (Id., p. 4).



We will first address the Complainants’ arguments relating to Bellotti and Wyvagg.  These two actions are distinguishable from the present case.  First, for whatever reason, neither Bellotti nor Wyvagg involved the bifurcation procedure upheld by the Pennsylvania Supreme Court in Elkin.  This is significant since the courts in those two actions were never called upon to address the bifurcation process which was directed by the Court of Common Pleas here.  Nor does it appear that the issues raised by the Complainants here were ever raised in those actions.  Since the issues of Commission jurisdiction and the Complainants’ rights to a jury trial were never raised in either Bellotti or Wyvagg, they provide us no guidance.  They are certainly not as dispositive of the issue as the Complainants suggest.



Second, Wivagg and Bellotti each involved a single event.  In Wivagg, the plaintiff suffered damage when its building was damaged by a single fire caused by high voltage wires.  In Bellotti, the plaintiff alleged that damage was caused by a single power surge.  Neither of these cases involved allegations that ongoing utility service was unsafe and inadequate as Complainants have alleged here.  Neither of those two cases argued, as do the Complainants here, that utility service which conformed to tariff requirements was, nonetheless, inadequate and unsafe.  Finally, we note that Bellotti was a ruling on a motion for judgment on the pleadings based upon a statute of limitations argument.  That ruling certainly did not address the substantive merits of the claim.  



While the ALJ did not directly discuss these two actions, he acknowledged them in the course of his discussion of the Complainants’ common law theories.  (I.D., p. 46).  The ALJ’s treatment of the bifurcation process (Id., pp. 34-43), the right to trial by jury (Id., pp. 43-46), and his discussion of the Complainants’ common law theories (Id., pp. 46-48) is extremely thorough and correctly follows the appellate decisions applicable to these issues.  The lack of a specific discussion of Wyvagg and Bellotti in no way detracts from the ALJ’s well reasoned analysis of these points.



Interestingly, the Complainants assert that the ALJ erred, in part, because the Commission has no jurisdiction over their common law claims.  (Exc., p. 5).  The Complainants then argue that the ALJ erred because he “never directly address[ed] the issue of the common-law tort claims asserted by complainants in this action.”  (Id., pp. 5‑6, see also, Exc., pp. 8-9).  Complainants appear to be arguing on the one hand that the ALJ went too far, and on the other, not far enough.  While presenting an interesting theory, this does little to resolve the issue.


We agree with the Respondent’s retort that the ALJ did no more than make findings of fact and issue conclusions of law, based upon the record, in conformance to the Common Pleas Court’s bifurcation Order.  Our examination of the ALJ’s Initial Decision leads us to conclude that the ALJ did not move into any areas outside of those reserved to the Commission by the Code.  Moreover, we review the ALJ’s Initial Decision, and engage in our own deliberations, in the context of the Common Pleas Court’s referral order.  We find that the Complainants have failed to point us to any finding or conclusion of the ALJ which goes beyond those matters expressly reserved to the Commission in the Code.  How the Court of Common Pleas chooses to apply those findings is within the purview of that Court.  Elkin.



In denying the Complainants’ second Exception, we focus on the ALJ’s discussion at pages 31 through 33 of the Initial Decision.  There, the ALJ recognized that many areas of concurrent jurisdiction exist between the Commission and the courts.  The issue raised by the Complainants in their second Exception is identical to that addressed in DiSanto v. Dauphin Consolidated Water Supply Co., 291 Pa. Superior Ct. 440, 436 A.2d 197 (1981):  
[T]he precise question to be considered in this appeal is whether the facts of this case involve issues, be they contractual or not, concerning  the reasonableness, adequacy and  sufficiency of public utility service in which case the matter is within the initial jurisdiction of the Pennsylvania Public Utility Commission, or whether the facts of this case constitute only a private contractual dispute between a utility and a citizen concerning non-service related matters over which a court of general jurisdiction is empowered to act.

(436 A.2d at 200).  


While the Complainants go to great lengths to state their various claims in terms of contract and tort, the fact is that they have alleged no relationship with the Respondent other than that of customer and utility.  That is the thrust of the ALJ’s comments at page 33 of the Initial Decision regarding the failure of Complainants to plead a specific or special contractual relationship.  It was not, as the Complainants argue, that the ALJ failed to understand the nature of their claims.  It was the ALJ’s reasoning that, absent some special contractual relationship, the Complainants’ relationship with the Respondent was that of utility customer.  According to DiSanto, supra, that relationship is governed by the rules and regulations of this Commission.  See, Chester County v. Philadelphia Electric Co., 410 Pa. 422, 218 A.2d 331 (1966); Einhorn v. Philadelphia Electric Co., 410 Pa. 630, 190 A.2d 569 (1963); Landsdale Borough v. Philadelphia Electric Co., 403 Pa. 647, 170 A.2d 565 (1961).



Again, as discussed by the ALJ, absent some special contractual relation​ship, the basis for the Complainants’ claims in this case is the reasonableness, adequacy and sufficiency of the Respondent’s regulated utility service.  Our review of the record reveals that the Complainants have failed to show anything to the contrary.  “Thus, it has long been recognized that the reasonableness, adequacy and sufficiency of public utility service are all matters within the exclusive original jurisdiction of the PUC.”  Allport Water Authority v. Winburne Water Co., 256 Pa. Superior Ct. 555, 393 A.2d 673, 674 (1978).  The ALJ’s determination regarding jurisdiction was correct.  Accordingly, we will deny the Complainants’ second Exception.

Exception No. 3:
The ALJ erred by misapplying the bifurcation principle in the current case.



It will be helpful at this juncture to discuss the process of bifurcation.  This process is used when utility service issues arise in damage actions before the Court of Common Pleas.  In Feingold v. Bell of Pennsylvania, 477 Pa. 1, 383 A.2d 791 (1977), the Supreme Court addressed the issue of whether, in an action for equitable and legal relief against a utility, a plaintiff had to first exhaust his administrative remedies before this Commission before seeking a judicial remedy.  (383 A2d, p. 793).  Because the Commission had no authority to issue damage awards, the Supreme Court held that there would have been no adequate remedy under the Code, therefore, there was no requirement for the plaintiff to pursue his claim first before the Commission.  (Id., pp. 795‑796).



Shortly after Feingold was decided, the Pennsylvania Supreme Court heard Elkin.  In that case, an action had been brought against Bell Telephone Company for damages relating to allegations of a failure to provide adequate service.  The lower court stayed the action before it so that the Commission could hear and render a decision on the standards for the utility services involved.  On appeal, the Supreme Court affirmed the process by which the lower court “bifurcated” its action in order to permit the Commis​sion to bring its expertise to bear on issues relating to public utility service.  Once the Commission had heard the issues within its jurisdiction, the action returned to the trial court where the civil litigation continued on its course, “guided in scope and direction by the nature and the outcome of the agency determination.”  Elkin, 420 A.2d at 377.



The Supreme Court in Elkin clarified its Feingold decision.  It stated:  
Initially, we address appellant’s argument, the entire thrust of which is that Feingold has ousted the PUC for all purposes in any case involving an action for damages.  Appellant’s inter​pretation of Feingold is too broad and would “virtually strip” the PUC of all jurisdiction merely by framing the allegations in contractual and/or trespassory terminology, and demanding damages.  

(420 A.2d at 375 (footnote omitted)).  The Court went on to state:  
Therefore, where the subject matter is within an agency’s jurisdiction and where it is a complex matter requiring special competence, with which the judge or jury would not or could not be familiar, the proper procedure is for the court to refer the matter to the appropriate agency.  Also weighing in the consideration should be the need for uniformity and consistency in agency policy and the legislative intent.

(Id., p. 377).  With the foregoing in mind, we will address the Complainants’ third Exception.  



In their third Exception, the Complainants argue that the ALJ erred in the manner in which he applied the bifurcation principle in this case.  The Complainants argue that their claims are limited in scope and do not implicate any public policy issues.  The Complainants assert that their claims are more akin to the litigation in Feingold, where bifurcation did not take place.  



Further, the Complainants argue that Elkin dictates against bifurcation since their claims do not require the expertise of this Commission and the matter is well within the competence of a judge and jury to hear. (Id., p. 7).  The Complainants close their third Exception by arguing that even if bifurcation is justified, the issues before this Commission can only be whether the Respondent’s service met this Commission’s standards.  Any application of that proposition should be left to the Court of Common Pleas.  They argue that the ALJ clearly erred when he stated that if the Respondent met Commission mandated standards, then all of the Complainants’ common law claims are abrogated.  (Exc., pp. 7-8).



The Respondent rejoins that the ALJ properly followed the bifurcation process in this case.  It asserts that the Complainants necessarily involve public policy and this Commission’s oversight in their claims.  According to the Respondent, the Com​plainants claims can be summarized to argue that even though the Respondent has met the regulatory standard of 120 volts, ± 5%, that power was not suitable for operation of computer equipment; that Respondent had a duty to warn Complainants of the dangers to electronic equipment that are inherent in unconditioned power; and, that Respondent failed to solve Complainants’ problems which they claim occurred within their internal operations.  (R.Exc., p. 5).  The Respondent argues that the Complainants’ positions would necessarily impact the nature and quality of service due from every electric distribution utility in the Commonwealth.  (Id.).



We will deny the Complainants’ third Exception.  The issue of whether this case is a proper one for bifurcation has already been decided by the Court of Common Pleas and again by the presiding ALJ.  Nothing in the Complainants’ Excep​tions convinces us that either the Court of Common Pleas or the ALJ erred on this point.



As discussed above, Pennsylvania’s case law on bifurcation for utility issues provides that when utility service issues arise in damage actions, bifurcation is appropriate when the subject matter is within this Commission’s jurisdiction and where the matter involves complex issues requiring special competence.  Also, the Pennsylvania Supreme Court noted that consideration should be given to the need for uniformity and consistency.  Elkin, supra.  Against this backdrop, the ALJ examined the claims alleged by the Complainants.



The Complainants’ over-all claim is that the Respondent damaged their computer systems and software by allowing voltage fluctuations to enter Complainants’ building.  The Complainants allege that these electrical problems occurred over an extended period of time (1994-1996).  (I.D., p. 41).  The Complainants also allege that “Duquesne agreed to supply electrical power to Vertis’ Coraopolis facility within the legal voltage range, i.e., 120/208 volts ± 5%, and at acceptable harmonic levels, in accord with its published tariffs.”  (See, Complaint, Exh. B, ¶ 27).  As argued by the Com​plainants, despite the foregoing tariff provision, the Respondent allegedly provided service which exceeded the tariff’s voltage range and harmonic levels.  



In addition to the Complainants’ allegations regarding whether the Respondent met its tariff obligations, the Complainants also asserted that even if the Respondent had met its tariff obligations and provided service in accordance with this Commission’s regulations, that may not have been sufficient.  The Complainants argued before the ALJ that their expert witness established that even if the Respondent satisfied this Commission’s regulatory standard, it could still damage customers’ equipment.  Thus, despite meeting the regulatory standard, the Complainants argued that the Respondent was nonetheless in violation of Section 1501 of the Code relating to adequacy of service.  (I.D., pp. 41-42).



The ALJ succinctly characterized the Complainants’ claims as he reviewed them in the context of Elkin’s bifurcation discussion:  
As discussed, supra, the Complainants here question the reasonableness, adequacy and sufficiency of Duquesne Light’s service, they raise highly technical claims relating to this service that require the special expertise of the Commission to resolve, and as will be discussed, infra, they challenge the adequacy of the Commission’s regulations concerning the quality of service that an electric public utility must provide.

(I.D., pp. 39-40).



We agree with the ALJ’s thorough discussion which determined that the Complainants’ allegations require this Commission’s technical expertise.  We also agree that the Complainant’s allegations bring into question the validity of regulatory standards which require uniform treatment.  
The ALJ relied on the case of Optimum Image, Inc. v. Philadelphia Electric Company, 410 Pa. Superior Ct. 475, 600 A.2d 553 (1991), as support for his determination that the Complainants’ claims were properly before this Commission in a bifurcated process.  



In Optimum Image, the plaintiff alleged that Philadelphia Electric Company (PECO) damaged film processing machines and a cash register by power surges resulting from voltage fluctuations in PECO’s electric service.  The Superior Court described the claims as follows:  
Optimum also states that, on more than one occasion, the electrical power supplied by PECO exceeded the ten percent variation allowed by PECO’s tariff filed with the PUC.  In addition, Optimum, through answers to expert interrogatories, alleges that the power with which it was supplied was sub​standard and outside the regulatory requirements and that the problem it experienced was not investigated with the proper equipment.  

(600 A.2d, p. 556).



The Superior Court then addressed the challenge to the bifurcation in Optimum Image as follows:  
Matters relating to tariff, necessity of equipment, deposits and use of various types of services are within the particular expertise of the PUC.  The Public Utility Law of Pennsylvania provides that the PUC prescribes, as to service and facilities, just and reasonable standards, classifications, regulations and practices to be furnished, imposed, observed and followed by any and all public utilities.  Further, the law provides that the PUC may prescribe adequate and reasonable standards for the measurement of quantity, quality, pressure, initial voltage or other condition pertaining to the supply of service.  In addition the statute provides that the PUC may prescribe reasonable regulations, specifications and standards to secure the accuracy of all meters and appliances for measurement...  Unlike the claims in DeFrancesco and Schriner, supra, we find these allegations encompass more complex, technical claims and that the alleged problem with the supply of electrical power continued over an extended period time. Optimum not only takes issue with the quality of electric supplied to its premises but also the equipment used to measure same.  Thus, we hold that referral of the matter to the PUC was proper.

(600 A.2d, p. 557).



Given their claims that the Respondent has violated its tariff and that electric service which meets our regulatory standards is, nonetheless, inadequate under 
the Code, Optimum Image is on all fours with the case before us.  The ALJ’s determi​nation that bifurcation was appropriate in this matter is clearly consistent with the applicable case law on this issue.



The second part of the Complainants’ third Exception concedes that this Commission has jurisdiction to decide whether the Respondent has met our regulatory standards.  However, the Complainants argue that the ALJ erred when he stated that if the Respondent met those standards, all of the Complainants’ common law causes of action were abrogated.  According to the Complainants, it is up to the Court of Common Pleas to determine the viability of their claims, not this Commission.  (Exc., p. 8).



The following statement by the ALJ fairly crystallizes this issue:  

Vertis bases its invitation for this Commission to abdicate its regulatory responsibilities upon a faulty premise.  It is true that the Commission cannot award damages for the reasons discussed, supra.  The Commission, however, is the primary arbiter of whether a public utility has met its duty to provide adequate, efficient, safe and reasonable service to a patron or the public.  66 Pa.C.S. §1501.  Vertis premises all of its claims on the failure of Duquesne Light to provide electric power in accordance with its published tariffs and/or an alleged failure to provide adequate, efficient, safe and reason​able service.  Each of the five counts in Vertis’ Amended Complaint asserts such a failure.  Thus, if the evidence in this case establishes that Duquesne Light provided electric power in accordance with its published tariffs and provided ade​quate, efficient, safe and reasonable service, Vertis cannot recover on any of its theories.


The fact that Vertis designates its claims as “breach of contract,” “breach of implied warranty,” “breach of express warranty,” “negligence” and “strict liability” is immaterial when it premises the claimed liability in each instance upon faulty public utility service.  As the Supreme Court noted, “framing the allegations in contractual and/or trespassory terminology, and demanding damages” does not deprive the Commission of jurisdiction.  Elkin, 420 A.2d at 375.  Under the bifurcated procedure that Elkin envisioned, “the issue of liability is initially decided by the PUC, after which the Court of Common Pleas considers the issue of damages, if appropriate.”  Optimum Image, 600 A.2d at 555.

(I.D., p. 47).



We have quoted the ALJ at length in order to provide not only his perspec​tive on the matter in front of him, but because he also provides a very succinct and accurate picture of the nature of the case before us and the applicable precedent.  No matter how the Complainants wish to frame their claims, the foundation for each one of those claims is the failure of the Respondent to provide safe, adequate and efficient public utility service.  While the Court of Common Pleas did not expound upon its reasons for directing bifurcation in this case, it directed bifurcation and specifically directed that:  “This action is hereby transferred to the Pennsylvania Public Utility Commission for a determination of all liability issues in accordance with all rules and procedures of that forum.”  Order of Hon. Bernard McGowan, September 30, 1999, The Vertis Group, et al. v. Duquesne Light Co., (Allegheny County Common Pleas No. GD-96-14956) (Emphasis added).



The ALJ did precisely what was requested in the Court of Common Pleas’ Order directing bifurcation, consistent with the law applicable to bifurcated actions.  The Complainants have pointed to no specific finding or conclusion of the ALJ that was outside of this Commission’s jurisdiction.  They have merely continued to argue that their claims are grounded in common law contract and tort and, therefore, cannot be within this Commission’s jurisdiction.  As directed by Elkin and Optimum Image, supra, we look past the Complainants’ labels.  For the foregoing reasons, the Complainants’ third Exception is denied.

Exception No. 4:
The ALJ erred in failing to specifically address the merits and elements of the Complainants’ common law claims.


In this Exception, the Complainants argue that the ALJ erred by finding that the Commission had jurisdiction over all of their common law claims in trespass and contract.  The Complainants state that once the ALJ committed that error, he compounded it by failing to address and make specific findings on the essential elements of any of those claims.  According to the Complainants, the ALJ erased all of the elements of their common law causes of action and replaced them with “a nebulous and vague standard of his own which is unknown to common law.”  (Exc., p. 9).  



The Complainants further argue that the ALJ substituted a negligence standard for all of its claims.  The Complainants state that a reasonableness standard may be appropriate in a negligence action, but negligence concepts cannot be used with regard to strict liability in tort.  According to the Complainants, even if the Respondent had met this Commission’s standards of reasonableness, that standard is still not applicable for the elements of strict liability in tort.  (Id.).



The ALJ discussed this point at some length.  His summary of the Complainants’ theories addresses the very heart of this issue and we quote it verbatim hereunder:  

Regardless of what labels it assigns to its various legal theories, the fundamental premise supporting all of Vertis’ claims is that the problems its business experienced were proximately caused by inadequate electric power it received from Duquesne Light.  Vertis claims:

· That the electric service Duquesne Light supplied was inadequate, unsafe, inefficient, and unreasonable, because the power Duquesne Light delivered did not meet regulatory standards;

· That the electric service Duquesne Light supplied failed to meet the Pennsylvania Commercial Code (UCC) standards of merchantability;

· That the electric service Duquesne Light supplied was unreasonably dangerous and therefore, Duquesne Light is liable under Section 402A of the Restatement of Torts, II; and

· That the service Duquesne Light provided was inadequate, because the troubleshooting and recommendations of Duquesne Light’s repre​sentatives failed to solve Vertis’ problems; [sic]

For the reasons discussed, supra, each of these legal theories depends upon the single underlying premise that Duquesne Light failed to furnish adequate, efficient, safe and reasonable service.  (66 Pa.C.S. §1501).

(I.D., pp. 50-51).  (Footnote omitted).



In this Exception, the Complainants again demand that we ignore the commands of Elkin and focus on the labels the Complainants have chosen to use in describing their claims.  We will again quote from the ALJ:  

Moreover, as a matter of public policy, Vertis cannot contend Duquesne Light owed any greater duty to it than that imposed by the published tariffs and a public utility’s obliga​tion to provide adequate, efficient, safe and reasonable service under the Public Utility Code.  The precise obligations that 
Duquesne Light owed to Vertis in this case must be viewed in conjunction with this utility’s duty to serve the public generally.  

* * * * *


Pursuant to its inherent police power, the State Legis​lature established the appropriate standard for every public utility to conduct its affairs in this State.  Through enactment of the Public Utility Code, the Legislature carefully crafted a comprehensive scheme for public utilities to conduct business in this Commonwealth and charged this Commission with the duty to oversee its regulatory plan.

(I.D., pp. 47-50).



The foregoing rationale expressed by the ALJ is precisely why the Pennsylvania  Supreme Court approved the bifurcated process in Elkin.  The Supreme Court stated, in pertinent part, as follows:  
Another important consideration is the statutory purpose in the creation of the agency-the powers granted by the legislature and the powers withheld.  And, another funda​mental concern is the need to promote consistency and uniformity in certain areas of administrative policy.  It has been noted that these purposes are frequently served in, and the doctrine of primary jurisdiction principally applicable to, the controversies concerning the so-called “regulated industries.”

(420 A.2d, p. 376).



The Complainants have made the adequacy of the Respondent’s electric service the issue.  The determination of that issue is properly before this Commission.  That determination is to be made using the standards applicable to all electric distribution utilities under our jurisdiction.  Any other result would lead to a myriad of differing obligations owed by different electric distribution companies across the Commonwealth, or even within a specific utility, dependent only on the latest decision by an equity court.  This is the result Elkin sought to avoid.  This is also a result the Legislature clearly intended to obviate by the creation of this Commission and the Code.  


Interestingly, the Complainants chastise the ALJ for straying into areas of common law contract theory and trespass (Complainants’ third Exception).  They then chastise him for not addressing each specific element of those common law claims.  The ALJ quite clearly addressed the obligations owed by the utility to the Complainants as established by the General Assembly in the Code and by this Commission in our regulations.  The ALJ conducted a very thorough examination and issued very detailed findings regarding whether the utility met those obligations.  We see no error in that approach.  As set forth in Elkin and Optimum Image, it will be up to the Court of Common Pleas to apply our determinations in its assessment of damages upon the entry of our final Opinion and Order in this case. We will deny this Exception.

Exception No. 5:  The ALJ erred by failing to find additional service requirements beyond 52 Pa. Code §57.14 and by failing to establish a duty to warn of inherently dangerous power.



The Complainants specifically except to the ALJ’s Conclusions of Law Nos. 3 and 5.  Those Conclusions of Law state, respectively:  
The Complainants have failed to meet their burden of proving that the Respondent supplied inadequate, inefficient, unsafe and unreasonable electrical service.  See, 66 Pa.C.S. §§332(a) & 1501.

The Complainants have failed to meet their burden of proving that the Commission’s current standard for electrical service is inadequate, inefficient, unsafe or unreasonable.  See, 66 Pa. C.S. §§332(a) & 1504(1); 52 Pa. Code §57.14.

(I.D., p. 122).



According to the Complainants, the ALJ erred in two respects.  First, it is argued that the ALJ should have found that the standard of service stated in 52 Pa. Code §57.14 is inadequate.  (Exc., pp. 10-11).  Next, the Complainants argue that even if the regulatory standard is deemed adequate, the Respondent should still have been found to provide inadequate service by failing to warn the Complainants that the electricity provided was subject to dangerous spikes and sags that were “unreasonably dangerous to electronic equipment and computer software and data.”  (Id.).  


The Complainants argue that the Respondent had a duty to warn the Complainants about the voltage spikes and sags.  By failing to provide adequate warnings, the Complainants assert that the Respondent can be found liable under their strict liability claims for providing an unreasonably dangerous product.  The Com​plainants state that this liability attaches regardless of the Code standards.  (Exc., p. 12).



The Respondent asserts that the record evidence overwhelmingly demon​strates that the service it supplied met the applicable standards and was thus safe, adequate and reasonable service under the Code.  (R.Exc., p. 9).  The Respondent also argues that regardless of whether the Complainants’ strict liability theories apply or not, the discussion is “largely academic” since the record fails to establish that the Respondent provided defective power under any theory.  Addressing several cases cited by the Complainants regarding their strict liability theory, the Respondent claims that the Complainants fail to establish that Respondent had a duty to warn or that the Respondent should be held to a higher duty than that established by our regulations.  (Id.).



We have reviewed the cases cited by the Complainants in support of this Exception.  While each of the cases cited does address a general facet of products liability theory, none of them address the Complainants’ claims at issue here.  



The ALJ found that our standard set forth in 52 Pa. Code §57.14 “requires each electric utility to furnish 120 volt power for lighting purposes that does not exceed, for a period longer than 1 minute in each instance, 5% above or below the standard nominal service voltage, and a total variation from minimum to maximum of 8% during normal system operation.”  (I.D., p. 82).  The ALJ further determined that this standard “readily meets industry requirements for sensitive electronic equipment.”  (Id., p. 86).  Nothing argued by the Complainants contradicts this finding by the ALJ.



The record in this case overwhelmingly supports the ALJ’s finding.  While the Complainants engage in conjecture about various power transient levels and the potential for damage to equipment, the record establishes that the standard mandated in Section 57.14 of our regulations is consistent with the industry standard for sensitive electronic equipment.  (Tr., pp. 1429-1437).  The ALJ thoroughly discussed both the Complainants’ evidence and the Respondent’s rebuttal on the standard of service and correctly determined that the Respondent succeeded on this issue.  (See, I.D. pp. 70; 85‑86).  



The expert testimony of the Respondent was far more persuasive on the validity of this Commission’s standard than the speculation and conjecture presented by the Complainants.  We agree with the ALJ’s characterization of the relative expertise of the witnesses before him.  (See, I.D., pp. 61-62; 67; 84-85).  The qualifications of the Respondent’s expert and the technical detail provided by him clearly and substantially rebutted the Complainants’ testimony on the standard set forth in our regulations.



Similarly, the Complainants have failed to show that the power the Respondent supplied was in any way unreasonably dangerous in the context of the Complainants’ use.  (I.D., p. 85).


We are hard pressed to find any basis for the Complainants’ theory that the Respondent had a duty to warn “of inherently dangerous power regardless of its service requirements.”  (Exc., p. 10).  There is simply no evidence which suggests, much less establishes, that the power supplied by the Respondent was “inherently dangerous” or unreasonably dangerous in the context of the Complainants’ use.  


We are well aware that negligence concepts are not to be introduced into strict liability issues.  (See, e.g., Spino v. Tilley, 548 Pa. 286, 696 A.2d 1169 (1997)).  Our findings here relate specifically to the Complainants’ attempted challenge of our regula​tory standard for electric service and whether, under the facts presented, the Respondent can be found to have a duty to warn of an inherently dangerous product.  We expressly do not find that mere satisfaction of an industry standard automatically relieves the Respondent of liability in this context.  


However, as we will discuss in more detail below, the Complainants’ have utterly failed to show that causation of the alleged harm lies at the feet of the Respondent.  That, coupled with the fact that the voltage Duquesne Light delivered to Vertis’ facility fell within the Commission standard, directly rebuts the Complainants’ theory that the electricity provided by the Respondent was unreasonably dangerous so as to require a warning.  Jacobini v. V. & O. Press Company, 527 Pa. 32, 588 A.2d 476 (1991).  Hence, we have no hesitation in finding that the Respondent had no duty to warn.  For the foregoing reasons, we will deny this Exception.

Exception No. 6:  The ALJ erred by failing to find the Respondent liable under a theory of negligent undertaking.



In this Exception, the Complainants object to the ALJ’s Conclusion of Law No. 4 and Findings of Fact Nos. 35, 36 and 38.  The Complainants argue that the representatives sent by the Respondent to investigate the power quality issues were “not competent power quality investigators and that they spun their wheels at Vertis for six months making a series of worthless or counterproductive recommendations until eventually giving up.”  (Exc., pp. 12-13).  According to the Complainants, Respondent’s investigators knew nothing about power quality and made “erroneous and harmful recommendations with regard to Vertis’ power capacitors and fiber optic cabling, while leading Vertis to believe that their wiring and grounding were correctly configured and not responsible for Vertis’ difficulties.”  (Id., p. 13). 


The Respondent rejoins that the Complainants produced no evidence to support their claim that the Respondent provided faulty assistance to the Complainants.  The Respondent asserts that it presented the testimony of Vladimir Basch, “the only qualified power quality expert who testified.”  (R.Exc., p. 9).  The Respondent argues that witness Basch presented his opinion that Respondent’s engineers acted in a timely manner and provided correct recommendations.  The Respondent also asserts that the ALJ provided a detailed discussion of the Respondent’s efforts to assist the Complainants and found that the Respondent had gone to great lengths to assist them.  (Id., p. 10).



The ALJ’s Conclusion of Law No. 4 found that the Complainants had failed to meet their burden of proving that the Respondent had conducted its investigation of their various complaints in an inadequate, inefficient, unsafe and unreasonable manner.  (I.D., p. 122).  The Findings of Fact Nos. 35, 36 and 38 relate to findings of the Respon​dent’s engineers and a determination that the Complainants declined to accept the Respondent’s recommendation for installing uninterrupted power supply (UPS) equipment.  (Id., pp. 10, 11).



The ALJ provided the following analysis of this issue:  
The chronology of Duquesne Light’s involvement clearly demonstrates four basic facts.  First, each time Vertis voiced a complaint, Duquesne Light promptly responded with an investigation.  Second, Duquesne Light made appropriate recommendations in a timely manner.  Third, Vertis did not always accept the recommendations of Duquesne Light or of a consultant, Woodhyrst, Inc.  And finally, Vertis never accepted the possibility that its own systems and software could have been the cause of whatever problems it was experiencing.

On the other hand, Basch [Respondent’s expert witness], who has extensive experience in power quality issues, opines the efforts that Duquesne Light expended were not only appro​priate, but well within industry standards for providing assistance to its customers (Respondent’s St. 3, p. 9).  Basch acknowledges that each utility has a different program for power quality investigations, but they all try to follow similar practices, elements and recommendations.  If he had been involved in the power quality investigation for Vertis, Basch confirms that he would have followed essentially the same steps and come up with essentially the same recommenda​tions.  He also finds the support that Duquesne Light offered Vertis met the industry standard and was typical of other power quality support services offered in the industry.  (N.T. 1639).  This evidence, unrefuted by Vertis, provides substantial support for finding that Duquesne Light conducted an adequate and reasonable investigation to assist Vertis in addressing its power quality problems.

(I.D., pp. 117-118).  (Emphasis added, footnote omitted).



One of the more telling comments by the ALJ occurred during his discussion of the Complainants’ expert testimony on this issue.  He summarized some of the Respondent’s recommendations to the Complainants and then stated:  
Vertis’ expert Kraus, ignoring these recommendations, nevertheless posits that “Duquesne light failed to offer viable solutions to correct the power quality problems at Vertis” (Complainants’ St. 4 at 5).  What more Duquesne Light should have done, Kraus and Vertis fail to say.

(I.D., p. 117).



We agree with the ALJ.  There is no dispute that the Complainants have the burden of proof here.  (66 Pa. C.S. §332(a)).  Despite the Respondent’s expert testimony that the Respondent’s investigation and recommendations met industry standards and was carried out in a competent fashion, the Complainants produced no evidence to the contrary.  



The Complainants attempt to make much of a letter dated June 13, 1995, written by representatives of the Respondent, identified as Complainants’ Exhibit 3.  In that letter, the Respondent’s representatives stated that the Complainants were experiencing abnormal voltage transients which were capable of damaging sensitive data processing equipment.  According to the Complainants, this letter is either an admission that the Respondent provided unsafe power which caused the harm complained of, or clear evidence that the Respondent’s power quality investigation was so flawed as to constitute a negligent undertaking.  (Exc., p. 14).



The ALJ read the record differently, as do we.  The ALJ determined that Complainants’ Exhibit 3 was provided by the Respondent at the Complainants’ urging in an effort to aid the Complainants in their dealings with customers.  (See, I.D., p. 11, Finding of Fact No. 39).  It was not, as strongly urged by the Complainants here, an admission by the Respondent that its power was the root cause of Complainants’ problems.  In fact, the ALJ goes through an extensive analysis of each step of the Respondent’s investigation.  



Among other steps, the ALJ points out that within six days of the date of the letter, the Respondent’s representative had discussed with the Complainants the possibility that the transients were caused by the Complainants’ own equipment.  Within seven days of the date of the letter, the Respondent’s representative demonstrated that the Complainants’ own water cooler and refrigerator could cause transients.  (I.D., p. 117).  Clearly, there was no intent on the part of the Respondent that by furnishing the June 13th letter (at the Complainants’ request), that it would be deemed to have admitted causation of harm or that it meant to mislead the Complainants as to the course of the power quality investigation.  We agree with the testimony of the Respondent’s expert.  That expert suggested that the letter, while possibly misguided given its eventual use in this proceeding by the Complainants, exhibited an extraordinary effort by the Respondent to provide customer assistance to the Complainants in dealing with their own customers.  (See, Tran., pp. 1649-1650).



We will deny this Exception.  
Exception No. 7:  The ALJ erred by declining to adopt a negative inference regarding BMI charts as a result of the doctrine of evidence spoliation.



During the course of the Respondent’s investigation at the Complainants’ premises, the Respondent placed a BMI Power Quality Analyzer (BMI) at various places within the Complainants’ offices.  In addition, the Respondent placed a BMI at a nearby substation as well as in a nearby social club.  (I.D., p. 11, Finding of Fact No. 41; Tran., p. 829).  


Central to the issue raised in the Complainants’ Exception No. 7 is the Complainants’ allegation that an unknown number of BMI strips recorded at the Complainants’ facility are missing.  Also, all of the BMI strips recorded at a nearby substation (the Thorn substation) and all of the BMI strips recorded at a nearby social club are missing.  The Complainants argue that because documentary evidence that the Respondent possessed has been lost, the doctrine of spoliation of evidence applies.  Under the theory of spoliation of evidence, the Complainants assert that we must treat the missing BMI strips as though they would have been harmful to the Respondent’s litigation position.  (Exc., pp. 14-17).



The Respondent rejoins that regardless of whether the Complainants asked questions about the missing evidence, the spoliation claim was not raised until the reply brief stage.  Thus, the demand for a negative inference was raised too late under this Commission’s procedures.  The Respondent also points out that the Complainants had control over many of the BMI charts and thus had control over which strip charts were preserved and produced for the Respondent’s review.  Finally, the Respondent argues that the evidence overwhelmingly establishes that any power transients could not have entered the Complainants’ premises through the Respondent’s distribution system..  Therefore, even if some of the BMI charts are missing, they would not have had any impact on the outcome of the case.  (R.Exc., p. 10).



The ALJ addressed the subject of the spoliation of evidence doctrine and its application to this case at length.  First, the ALJ found that the Complainants waited until the last possible moment to raise their spoliation argument, thereby attempting to prevent the Respondent from responding.  The ALJ opined that Complainants could have, and, pursuant to 52 Pa. Code §5.501(3), should have, raised their spoliation argument in their initial Brief.  Having waited until their reply Brief, the ALJ believed that consideration of this issue should have been precluded.  (I.D., pp. 101, 102).  



As discussed by the ALJ, there are three factors in determining whether to issue sanctions under a spoliation theory.  They are: the degree of fault of the party who altered or destroyed the evidence; the degree of prejudice suffered by the opposing party; and, whether there is a lesser sanction that will avoid substantial unfairness to the opposing party but which will deter such conduct by others in the future.  (I.D., pp. 102-103).  The ALJ found that no sanction was in order under the circumstances presented.  (Id., pp. 108,109).


Initially, we agree with the ALJ that the Complainants waited until the last possible moment to raise the spoliation claim.  While it is true that the Complainants did question various witnesses regarding the missing evidence, at no time during the evidentiary phase of this proceeding did the Complainants seek sanctions against the Respondent relating to missing BMI charts until the reply Brief stage. (Exc., pp. 15; R.Exc., p. 10).  



As noted by the ALJ, the Respondent offered to provide testimony re​garding the preparation of BMI charts used as exhibits.  That offer was declined.  While we disagree with the ALJ’s characterization of the Complainants’ claim as “unconscionable” (I.D., p. 102), we do find that the Complainants waited until very late in the day and effectively eliminated any opportunity for the Respondent to address the allegedly missing BMI charts on the record.  In the normal course, that aspect of this issue would preclude its consideration.  (52 Pa. Code §5.501(3)).  However, like the ALJ, we have reviewed the issue on its merits out of an abundance of caution.


Our analysis of this issue, in its entirety, leads us to conclude as the ALJ did.  We do not find that the spoliation doctrine requires a negative inference in this instance.  The Complainants’ attempt to raise the spoliation doctrine is an effort to create 
a factual issue by legal doctrine when they were clearly unsuccessful on the evidentiary record.  That lack of success was in no way caused by a spoliation of evidence.  



This Exception is denied.

Exception No. 8:
The ALJ erred by relying on the Computer Business Equipment Manufacturing Association (CBEMA) standards for computer equipment tolerances.


The CBEMA standard referred to in this Exception is an industry standard developed by the Computer Business Equipment Manufacturing Association.  The CBEMA curve was created as a standard for sensitive electronic equipment to provide general notice of acceptable power fluctuation tolerances for such equipment.  A power fluctuation or impulse of a duration and magnitude that falls within the parameters of the CBEMA curve should not impact the operation of sensitive electronic equipment.  (I.D., p. 18).



In this Exception, the Complainants argue that the ALJ used the CBEMA curve as a “talisman” with which to decide whether the voltage irregularities complained of were harmful to the Complainants’ computer equipment.  According to the Com​plainants, the ALJ’s reliance on the CBEMA curve was in error because the Com​plainants’ expert testimony established that the CBEMA standard was not applicable to its equipment or to the facts of this case.  (Exc., p. 17).



The Complainants argue that the CBEMA curve “assumes that all com​ponents of computer equipment, especially the internal power supplies, are functional, where the evidence in this litigation shows that Vertis’ power supplies were damaged or non-functional.”  (Id.).  Complainants also argue that the CBEMA curve would not account for damage to data integrity over an open database.  Also, the Complainants assert that their expert testified that the “CBEMA curve did not correlate with his experience in the power quality industry and he disagreed with the application of the CBEMA curve to this case.”  (Id., pp. 17-18).



The Respondents rejoin that the ALJ used the CBEMA curve as one portion of the over-all evidentiary record to justify his decision.  The Respondent agrees that the CBEMA curve was deemed an important standard by the ALJ, but argues that the application of that curve was justified by its expert testimony surrounding the develop​ment of the CBEMA curve.  That testimony is contrasted to one of the Complainants’ experts (witness Barr) who the Respondent asserts was unfamiliar with the curve and the Complainants’ other expert (witness Kraus), who testified that he had no knowledge of the energy level a power transient would need to contain in order to damage computer equipment.  (R.Exc., pp. 11-12).


It is clear that the ALJ used the CBEMA curve as guidance in formulating his decision.  However, it was not the sole basis for his decision.  The Complainants have not pointed us to any part of the Initial Decision that would suggest a contrary determi​nation.  We also agree with the ALJ that the Respondent’s expert testimony on the CBEMA curve, its development and application, is far more persuasive than that offered by the Complainants.  (See, I.D., pp. 91-93).  


Contrasted to the Respondent’s evidence, the Complainants fall short.  First, as noted by the ALJ, the Complainants’ experts do not have the experience in power quality issues that Respondent’s expert possesses.  (I.D., pp. 61-62, relating to Com​plainants’ witness Kraus, p. 67, rating to Complainants’ witness Barr, compare pp. 84‑85, relating to Respondent’s witness Basch).  Second, the actual testimony of the Com​plainants’ experts did nothing to rebut the Respondent’s use of the CBEMA curve in this case.  Witness Kraus for the Complainants testified that he could not specify the threshold of power transient that would adversely affect computer equipment.  (Trans., p. 368).  The ALJ discusses witness Barr’s testimony at some length.  (I.D., pp. 66-69).  In summary, the ALJ found that witness Barr completely failed to show that the CBEMA curve was inapplicable to the facts of this case.  For the reasons expressed by the ALJ, we find that the ALJ’s reference to the CBEMA curve in this action was appropriate and substantially supported by the record.  The Complainants’ Exception No. Eight is denied.  
Exception No. 9:
The ALJ erred in failing to find that the high-voltage transients measured at the Complainants’ facility originated from outside that facility.



This Exception claims error in the ALJ’s findings which involve the determination that to the extent power transients were found in the Complainants’ offices, those transients did not originate on the Respondent’s distribution system.  According to the Complainants, their experts unequivocally testified that the power transients that harmed the Complainants’ computer equipment and data originated on the Respondent’s distribution system.  The Complainants assert that record evidence relating to a candy factory power quality investigation established that “transients with a magnitude similar to those at Vertis entered the customer’s facility and destroyed the circuits running the candy factory production line.”  (Exc., p. 18; Trans., pp. 930-931).  


Similarly, the Complainants argue that one of the Respondent’s witnesses, witness Bray, testified that the “only explanation for the fact that transients were still being recorded at the customer service entrance, after three levels of surge suppression were installed to cut off every single customer generated transient, was that the transients were traveling into the Vertis facility from Duquesne Light’s line.”  (Exc., p. 19).  The Complainants also state that while the ALJ relied on the Respondent’s expert, witness Basch, he “revealed that his estimations were really nothing more than guesswork.”  (Id., p. 20).


The Respondent rejoins that the Complainants have misstated the record.  According to the Respondent, the Complainants’ expert witnesses were unable to identify a single transient as being created by the Respondent.  Also, the Respondent notes that both of the Complainants’ experts agreed that transients can be and are created by standard electrical equipment found inside of Complainants’ facility such as office equipment, water fountains, refrigerators and air conditioning.  (R.Exc., p. 12).



In addition, the Respondent argues that its expert testimony established that “it was scientifically impossible for any of the transients recorded by the BMI to have originated outside of the Vertis building from the Duquesne Light system.  Every witness who testified on this subject and every piece of documentary evidence established that the voltage delivered to the Vertis facility was within the standard set by the PUC.”  (Id., p. 12).  The Respondent argues that only one instance was shown in which there was a variation of voltage beyond the PUC standard.  That was an instance traced to an event when a static wire fell onto a high voltage transmission wire which caused a momentary sag of less than a second.  The Respondent notes that even that event was within this Commission’s time parameters.  (Id., pp. 12-13).


We will deny this Exception.  Our review of the Complainants’ Exception reveals that it has not only overstated the record evidence, it has completely ignored the scientific evidence presented by the Respondent’s witness Basch.  While the Com​plainants attempt to dismiss Mr. Basch’s testimony as “guesswork,” our review of that testimony reveals it as credible, substantial expert testimony and more than adequate to serve as a basis for the ALJ’s determination.  We also note that the ALJ referenced the record as a whole in making his determination.



The Complainants’ reference witness Basch’s testimony where he “revealed that his estimations were really nothing more than guesswork.”  (Exc., p. 20), and refer us to several pages of testimony when Mr. Basch was under cross-examination, Transcript pages 1538, line 9 to 1546, line 23.  Having reviewed that reference, we find nothing which suggests that Mr. Basch moved away from his direct testimony.  The direct testimony unequivocally demonstrated that, in Mr. Basch’s expert opinion, the types of transients shown to have occurred in the Complainants’ facility could not have traveled over the Respondent’s system and into the building.  (I.D., p. 90). (I.D., p. 90).  Nothing the Complainants have put in this record responds to witness Basch’s testimony.  And, the Complainants have referred us to no testimony by witness Basch which retreats from this position or alters it in any way.


Like their efforts to diminish the testimony of witness Basch, Complainants overstate the record.  Similarly, the Complainants state that witness Bray testified that the “only” possible source of the transients would have been on the Respondent’s distribution system.  (Exc., p. 19).  The testimony referenced by the Complainants is the cross-examination of witness Bray where he testified that he was not certain of the basis of his conclusion that power transients did not originate on the Respondent’s system.  (Tr., p. 968, lines 7-15).  On redirect, witness Bray testified that during his investigation of the power quality issues, he was unable to find events on the Respondent’s circuit that would have caused transients in the Complainants’ building, but he had found equipment on the Complainants’ premises that would have caused those events.  (Tr., pp. 970-971).


In addition, we note the Complainant’s continuing references to a candy factory investigation as evidence that outside transients can enter a facility and disrupt operations is of no use here because the record has established that investigation bears little, if any, similarity to the circumstances in this matter.( See, e.g., Exc., p. 18; Trans., pp. 930-931).



The Complainants have taken a few statements out of context, set forth broad positions referencing those statements and claimed error on the part of the ALJ.  When the record is viewed in its entirety, as the ALJ clearly did, the Respondent has provided evidence which far outweighed that presented by the Complainants on this issue.  The ALJ was correct in his assessment of the record and in his determination of this issue.  This Exception is denied.
Exception No. 10:  The ALJ erred in finding that the transients measured at the Complainants’ service connection could not have damaged the computer equipment or data integrity.


In this Exception, the Complainants argue that their expert witnesses “testified with certainty that the transients measured at Vertis can and did damage Vertis’ computer equipment and data.”  (Exc., p. 21).  The Complainants also assert that the Respondent’s witnesses also testified that transients had the ability to disrupt data contained in active database programs.  Responding to record evidence that certain of Complainants’ software (Microsoft Word and Excel) did not experience problems while other software such as Med-data and Scheduler did, the Complainants argue that there is a difference between “open database” programs (such as Med-data and Scheduler) and “closed database” software such as Microsoft Word and Excel.  (Id., pp. 21-22). Com​plainants’ reference Exhibit 3, the June 13, 1995 letter, which they argue is an admission by the Respondent that its power caused the complained of harm.



Even if one would assume that the transients at issue entered the Com​plainants’ facility from the Respondent’s network, the Respondent argues that the testimony of record clearly establishes that the transients noted in the record lacked both the magnitude and duration to impact the Complainants’ computer equipment and data.  The Respondent also argues that the Complainants have again misstated the record when they raise the candy factory investigation.  Also, the Respondent argues that there is no evidence which discusses the differences between “open databases” and “closed databases.”  (R.Exc., pp. 14-15).



We have addressed the Complainants’ reliance on the June 13, 1995 letter (Complainants’ Exh. 3) above in our discussion of Complainants’ Exception No. 6.  We find it no more persuasive in this context.  The Complainants’ reference to the candy factory investigation is of no use here because the record has established that investi​gation bears little, if any, similarity to the circumstances in this matter. 


Our view of the record on this issue is in accord with the ALJ.  First, as we have determined in our discussion of the Complainants’ Exception No. 9, the Com​plainants have failed in their burden of proof to show that the power transients complained of entered their facilities via the Respondent’s distribution network.  How​ever, even if we assume that such transients did originate on the Respondent’s distribution system, the weight of the evidence clearly establishes that the transients in this record were not of sufficient magnitude or duration to cause the damage alleged.


The Complainants actually draw our attention to record testimony which rebuts their argument.  As noted, the Complainants argue that one of the Respondent’s experts, witness Berman, concurs with their own experts that transients had the ability to disrupt data in active database programs such as Med-Data and Scheduler used by the Complainants.  While the Complainants refer us to Transcript pages 1194 and 1195, regarding witness Berman, the following testimony was elicited by Complainants’ counsel and is found at page 1196 of the Transcript:  
Q.
When you were asked about your conclusions regarding Complainants’ Exhibit 1, you said it could not, in fact, scramble data in the manner described by the complaint.  When you put that limitation on there, I kind of wrote that down.  I wanted to make sure that that wasn’t - - you weren’t parsing words there or something.  You are saying it couldn’t scramble data, not in the way described in the complaint or any other way, right?

A.
If we are talking about restricting our discussion to the transient voltage disturbances of the sort described here, these could not scramble data in any way.

Q.
In any computer?

A.
In any computer.

Q.
Active data or stored data?

A.
Correct.



Witness Berman, testifying as an expert for the Respondent, holds a bachelor’s degree in electrical engineering and computer engineering from Carnegie Mellon University.  He also worked for a period of time at Carnegie Mellon in its Computer Science Department as a systems software developer.  (I.D., p. 71).  We find his testimony to be credible, expert testimony which substantially supports the ALJ’s findings on this issue.  



Witness Basch also testified that the power transients recorded at the Complainants’ premises were not of the magnitude or duration which would have caused the harm alleged by Complainants here.  The ALJ placed significant weight on the testimony of witness Basch.  


Witness Basch testified that every one of the recorded transients fell within the CBEMA tolerance curve.  We have discussed the CBEMA curve at length with regard to the Complainants’ Exception No. 8.  This testimony, together with that of witness Berman, is eminently more credible and persuasive than that offered by the Complainants.


We note that the Complainants refer us to testimony of witness Basch at Transcript page 1532 as concurring with their experts that power transients can affect computer data.  While the Complainants may be correct that, as a general proposition, a power transient of sufficient duration and magnitude may disrupt computer operations, they have failed to produce evidence that the transients in this case either originated with the Respondent’s system or were of sufficient duration and magnitude to cause the harm complained of.  We note witness Basch testified, in pertinent part, as follows:  
Q.
Based upon your knowledge and experience, do you believe, do you have an opinion as to whether any of the transients that are recorded in Complainants’ Exhibit Number 1 or any other transients that you’ve seen at any other time that were measured inside the Vertis facility had any impact on any of the computer equipment operation at Vertis?

A.
No, based on the energy level that I’ve seen and the amplitude, none of them could affect the operation of the IT equipment at the Vertis building.

(Tr., p. 1437).



The foregoing testimony by witness Basch is contested directly only by Complainants’ witness Barr.  The ALJ discussed witness Barr’s credentials as follows:  

Upon examination of his credentials, we find that Barr spent most of his professional career designing medical equipment.  During the period of 1973 to 1988, excluding a two year period from 1977-1979, Barr worked for employers, who were producing or marketing blood chemistry analyzers or other medical equipment.  In 1989, Barr began working as a “consultant” in various areas.  He does not consider himself, however, to be an expert in computer operations or software.  What is noticeably absent from his resume is any experience specific to power quality analysis.

Barr demonstrates an unfamiliarity with industry recognized authoritative sources on the subject of power quality.  Although he “assumes” the Emerald Book published by the Institute of Electrical and Electronics Engineers (“IEEE”) is an authoritative treatise, because the IEEE pub​lishes it, he admits unfamiliarity with the book.  Furthermore, Barr admits he is not familiar with the current CBEMA curve, which the computer and electronic equipment industry adopted as the accepted table of voltage tolerances for safe computer operation.

(I.D., p. 67).  (Record references and footnote omitted).



On this issue, the ALJ assigned more weight and credibility to the Respon​dent’s evidence and expert witnesses.  It is well settled that it is within the perview of the presiding ALJ to determine the credibility of witnesses and the weight that should be accorded their testimony.  Danovitz v. Portnoy, 161 A.2d 146 (1982).  Based upon the foregoing, and for the reasons discussed by the ALJ in pages 71 through 94 of the Initial Decision, we do as well.  This Exception is denied.

Exception No. 11:  The ALJ erred in adopting the Respondent’s proffer with regard to the alleged water cooler and refrigerator tests at the Complainants’ facility on June 20, 1995.



In this Exception, Complainants challenge the ALJ’s finding that Respon​dent performed a test on June 20, 1995, during which a BMI recorded a transient of approximately 700 volts specifically caused by an office water cooler.  According to the Complainants’ Exhibit 2, Respondent’s representatives demonstrated that to Com​plainants’ personnel at the Complainants’ facility.  The Complainants’ argue that testimony shows that none of its personnel received that information or witnessed that test and, further, that Respondent’s witness Bray testified that the transients from the water cooler only measured between 200-400 volts.  (Exc., pp. 22-23; I.D., p. 10, Finding of Fact No. 35).


The Respondent rejoins that the ALJ properly weighed the witnesses’ credibility in adopting the Respondent’s version of the June 20 test.  (R.Exc., p. 15).


We will grant this Exception, in part.  We agree with the ALJ’s determi​nation that Respondent performed a test at the Complainants’ facility during which transients were confirmed to have been caused by a water cooler and hot water heater on the Complainants’ premises.  However, the Complainants are correct that witness Bray testified that the transients recorded measured between 200 and 400 volts and not 700 volts as found by the ALJ.  (Tr., p. 861).  To that extent we will grant this Exception.



While this Exception is granted in part, it in no way diminishes the over-all weight of the evidence in this case.  In this regard, the testimony of witness Basch regarding transients and office equipment is overwhelming.  We quote the following from the Initial Decision: 
Basch finds support for his conclusion that the transients recorded at Vertis’ building did not originate on the Duquesne Light side of the customer service in other factors, including: (1) studies of the circuit serving Vertis revealed no problems with the operation of the substation; (2) a thermographic study of the entire circuit revealed no “hot spots” on the circuit; and (3) a study of complaints originating on the circuit revealed no unusual events (Respondent’s St.3 at 7).  Basch opines “all of the available evidence establishes beyond doubt that the power was of a [reasonable] commercial quality and well within the 114 to 126 volts RMS range of power, which Duquesne Light is required to deliver.”  Id. at 10.  He basis his opinion “on the hard facts and the laws of physics,” since “there is no other conclusion that can be reached.”  Id. at 10‑11.  Therefore, substantial evidence establishes the transients recorded at Vertis’ building were generated by Vertis’ own equipment and not by Duquesne Light’s distribution system.

(I.D., pp. 90-91, bracket in original).  The ALJ clearly had an independent basis beyond the June 20th test for his determination relating to the cause of voltage transients within the Complainants’ facility.

Exception No. 12:  The ALJ erred by not discounting or excluding Respondent’s test involving a pencil sharpener at hearing.


Here, the Complainants refer to a pencil sharpener test that occurred in this Commission’s hearing room in the Pittsburgh State Office Building at the hearing on November 28, 2001.  During that demonstration, the Respondent plugged in a pencil sharpener and a BMI in the two receptacles in a two-receptacle outlet.  While the test was run in front of the ALJ, the pencil sharpener was operated and the BMI recorded voltage transients.  (Trans., pp. 993-1007, 1018-1030).



At the hearing, the Complainants’ objected to the test arguing that the circumstances surrounding the test bore no relation to the Complainants’ facilities and the test was of no probative value in this case.  They renew that argument here.  (Exc., pp. 23‑24).  The Respondent argues that the demonstration was for the limited purpose of showing that standard office equipment will produce transient voltage, contrary to the testimony of Complainants’ expert witness Kraus.  (R.Exc., p. 15).


The specific Finding of Fact that the Complainants object to here is Number 68.  In that Finding, the ALJ merely determined that the Respondent had demonstrated at the hearing that an electric pencil sharpener can generate a voltage transient.  (Tr., p. 1029). 


We will deny this Exception.  The proffer was limited to the showing made at hearing and the ALJ limited his determination to that showing.  Complainants’ have pointed to nothing which demonstrates that the ALJ erred in either his Finding of Fact or his use of the Respondent’s demonstration.  
Exception No. 13:  The ALJ erred by not discounting or excluding the Respondent’s test involving varying voltage to a computer running the software program Microsoft Word.


At the hearing held on November 28, 2001, the Respondent conducted a demon​stration during which its witness Berman operated a personal computer which was connected to a device which varied the voltage input into the computer.  While the voltage was decreased and increased, witness
 Berman and Respondent’s counsel used the computer to type a Word document.  The Respondent also performed those functions while an electric pencil sharpener was operated using the outlet next to the outlet which served the computer.  The purpose of the demonstration was to show that a personal computer could run, and a software program could operate without damage, despite varying voltage levels and transients produced by typical office equipment.  (Trans., pp. 1090-1119).


The Complainants argue that the computer demonstration has no relevance to this case because there is no similarity between the conditions surrounding the demon​stration in the hearing room and the conditions experienced by the Complainants at their facility.  They argue that the power fluctuations which occurred in the demonstration were gradual and sustained while the power fluctuations which occurred in their offices were sharp, momentary transients.  Also, the level of the demonstration voltage varied between 90 and 142 volts.  The Complainants argue that the record shows they experienced transients up to 800 volts.  (Exc., p. 24).  


In addition to the lack of similarity in voltage conditions, the Complainants argue that the software program tested bears little resemblance to the Med-Data and Scheduling programs affected in their operation.  The Complainants assert that Microsoft Word is a closed database program.  In contrast, the Med-Data and Scheduler programs used in their operation are open database programs.  According to the Complainants, a closed database program will not be affected in the same way.  (Id.).



For the reasons discussed in our resolution of Exception Number 12, we will deny this Exception.  The ALJ’s treatment of the computer demonstration is found in Finding of Fact No. 86.  (I.D., p. 20).  There, the ALJ expressly limited his finding to the circumstances demonstrated at the hearing.  Our review of the Initial Decision fails to reveal any determination of the ALJ which rests solely on that Finding of Fact.  Rather, his conclusions were based upon the record as a whole.  The Complainants have failed to show that the ALJ improperly considered the demonstration or placed any greater weight on that specific fact than was warranted.

Exception No. 14:  The ALJ erred by concluding that the Scheduler software was the cause of the Complainants’ data problems without regard to record evidence showing that the Med-Data software had similar problems.



The Complainants note that their business actually contained two separate and distinct units.  One unit was the independent medical examination department which worked exclusively with a software program known as “Scheduler.”  The second unit was the medical bill re-pricing (MBR) department which worked with a software program known as Med-Data.  The two units were completely separate, housed in different parts of the building, used different staffs and worked with different servers.  (Exc., p. 25).  The Respondent has asserted that Complainants’ computer problems were software related rather than power quality issues.


In this Exception, the Complainants argue that the Respondents and the ALJ focused exclusively on the Scheduler software program, ignoring the Med-Data software problems.  According to the Complainants, the Respondent focused exclusively on the Scheduler software because the Respondent was “unable to challenge the quality or integrity of the Med-Data software.”  (Exc., p. 25).  The Complainants assert that their witnesses testified to many problems they experienced with their Med-Data software which were similar to those experienced with the Scheduler program.  The Complainants note the testimony of their witness Joyce Hallas Crain which explained that the developer of the Med-Data software, Med-Data Corp., sent employees to the Complainants’ facility who could find no problems with the software in use.  The Complainants also argue that software problems continued with the Scheduler program even after witness Lander (testifying for Respondent) had claimed to have fixed that software.  (Id., p. 26).



The Respondent rejoins that the Complainants failed to produce any direct evidence from the Med-Data Corp. regarding the installation or operation of the Med-Data software in use at the Complainants’ facility.  The Respondent also points out that there is testimony in the record which discussed problems with the Med-Data software program.  Also, the Respondent points to its expert testimony by witness Berman relating to the types of problems experienced by the Complainants and his opinion that such problems were typical of those caused by software problems.  In contrast, the Respondent notes that the Complainants have failed to produce any expert testimony on the issue of software causation.  (R.Exc., pp. 18-19).


We will deny this Exception.  Here, the Complainants attempt to shift the burden of proof to the Respondent by demanding that the Respondent prove that the Med-Data software program was the cause of Complainants’ computer problems.  As noted by the ALJ, the Complainants have the burden of proof.  The Respondent presented compelling testimony relating to the Scheduler program which established that program was a continuing source of problems for the Complainants.  (See, e.g., I.D., pp. 73-78).  While the Respondent did not offer similar testimony relating to the Med-Data software, it was not the Respondent’s burden to do so.  The Respondent did offer testimony which stated that the Med-Data program had problems.  This is consistent with the Com​plainants’ witness Joyce Hallas Crain who testified that Complainants were frequently unable to install software updates from the Med-Data Corp.  (Tr., p. 169).


We have discussed, above, the ALJ’s perception of the relative expertise of Respondent’s and Complainants’ expert witnesses.  We have a similar dichotomy here.  The Complainants’ witness (Joyce Hallas Crain) testifying regarding the operation of the Med-Data software has formal training as a registered nurse.  She has had no training on power quality issues, power components of computers or software coding and operation.  While the Respondent did not present a witness from the Med-Data software developer, it did present a witness who was a former employee of the Complainants and directly participated in the development of the Scheduler program.  That witness, witness Lander, testified at some length regarding the software problems of the Scheduler program.  His opinion agreed with that of witness Berman that Complainants’ problems were software related, not power quality issues.  (R.Stmt. No. 7).



The Complainants are correct when they state that the ALJ and Respondent focused more on the evidence relating to the Scheduler software than that presented regarding the Med-Data software.  Our review of the record suggests the basic reason for this is that the Complainants presented very little evidence regarding the operation of the Med-Data software and almost none relating to the Scheduler software.  In contrast, the Respondents presented significant evidence relating to the problematic development and software code errors that the Complainants experienced with the operation of the Scheduler software.  



The ALJ reviewed the record in its entirety.  The Complainants had the burden of proof and the opportunity to develop that record.  They cannot now complain that the ALJ failed to address evidence which they did not provide.  We agree with the ALJ and find the Respondent’s evidence relating to software issues far more compelling than the showing put forth by Complainants.    
Exception No. 15:  The ALJ erred by accepting the erroneous proffer that data-entry mistakes were responsible for the Complainants’ data corruption.


Here, the Complainants argue that the ALJ erroneously placed “full reliance” on the statement of Duquesne witness Keith Lander in finding that data-entry mistakes played a large role in the Complainants’ data corruption problems.  According to the Complainants, “numerous” Complainant witnesses testified that their work had been reviewed for errors but they still experienced data corruption.  The Complainants specifically except to the ALJ’s Finding of Fact No. 52.  (Exc., p. 27).



The Respondent counters that the Complainants’ own witness testified that data entry errors were a common occurrence.  (R.Exc., p. 18).



In his Finding of Fact No. 52, the ALJ determined that a “significant” number of the Complainants’ data-related problems were attributable to user errors on the part of data entry personnel.  (I.D., p. 14).  Complainants’ witness Joyce Hallas Crain testified as follows:  
Q.
And, in fact, you believed that a six to seven percent keying error, and by that I mean data entry error, is an industry standard; is that right?

A.
It is an industry standard.

Q.
But, you felt CAN [a customer of Complainants] was being unreasonable with its expectations?

A.
Yes, three percent is tough to make.

(Trans., p. 148).  


Witness Joyce Hallas Crain’s testimony is consistent with the testimony of witness Keith Lander, upon which the ALJ based his findings.  Also, Complainants fail to point us to any specific part of the record which contradicts the ALJ on this point.  We have reviewed, in their entirety, the witness statements broadly referenced by the Complainants in their Exceptions in support of their argument here.  Not one of them directly contradicts the ALJ’s finding on this point.  This Exception is denied.
Exception No. 16:  The ALJ erred by not explicitly finding that the Complainants’ Computer equipment suffered extensive damage.


The Complainants’ argue that the ALJ erred when he failed to find that their computer equipment suffered extensive damage.  Specifically, the Complainants argue that the ALJ erred in his Finding of Fact No. 69 and in his discussion of Complainants’ witness Barr’s testimony.  There, the ALJ determined that the only evidence of damaged equipment produced by the Complainants was that relating to a single computer modem device which had a slightly browned outer casing.  (I.D., pp. 17 and 69).

According to the Complainants, witness Barr testified that “he accounted for a great deal of damaged equipment” but he only took one modem back to his offices for investigation.  The Complainants also argue that several witnesses testified that they had observed equipment damage at the Complainants’ facility.  They assert that “[t]he ALJ has ignored the extensive evidence of damaged equipment in concentrating solely on a supposed inconsistency in Barr’s testimony.”  (Exc., p. 29).


The Respondent argues that despite testimony provided by some of Complainants’ witnesses, the only piece of damaged equipment the Complainants could produce as an exhibit was one computer modem device.  Further, the Respondent reiterates that its expert testimony conclusively established that no damage could have resulted from its electric service.  The Respondent points to its expert testimony which it argues demonstrated that any of the recorded transients were insufficient to have caused the type of computer damage alleged by the Complainants.  (R.Exc., p. 19).


In his Finding of Fact No. 69, the ALJ found as follows: “The only physically ‘damaged’ computer equipment that Vertis could produce for inspection was a modem with a slightly browned out casing.”  (I.D., p. 17).  There is no dispute that the Complainants have the burden of proof in this case.  We find it more than a curiosity that the Complainants, despite their allegations of large numbers of damaged computer equipment, were unable to produce any such equipment at hearing other than one modem.  We also find it telling that the Complainants have utterly failed to produce anything resembling a coherent report, listing, expert description or the like regarding such equipment.

The Complainants’ Exception states that beyond witness Barr, the evidence of damaged equipment is “overwhelming.”  (Exc., p. 29).  The Complainants then state that “[e]very single Vertis witness observed equipment damage at Vertis.”  (Id.)  We have reviewed the testimony of “every single Vertis witness” and our perception is quite at odds with that of the Complainants.  Excluding witnesses Joyce Hallas Crain and Barr, Complainants’ testimony was extremely equivocal regarding whether equipment was damaged and, if it was, what caused the damage.  We also agree with the ALJ that witness Barr contradicted himself regarding the damaged equipment. (Complainants’ Stmt. No. 5, pp. 54-56).  


As we have stated above, it is not the Respondent’s burden to show that equipment was not damaged by Respondent’s electricity service.  It is the Complainant’s burden to prove, by a preponderance of the evidence, that the computer equipment was damaged and that the damage was caused by the Respondent’s electricity service.  They have utterly failed to do so.  This Exception is denied.  
Exception No. 17:  The ALJ erred by concluding that Complainant’s Exhibit C-56, the damaged modem, was damaged while stored in an unventilated storage cabinet.


In this Exception, the Complainants argue that the ALJ erred when he relied on “vague” testimony given by Respondent’s witness Lander to find that the damaged modem proffered by Complainants as Exhibit C-56 was damaged by the manner of stacking it.  The Complainants specifically except to the ALJ’s Finding of Fact No. 70.  They point to the testimony of their witness Joyce Hallas Crain wherein she stated that she observed C-56 smoking while in use at a work station on May 16, 1995.  (Exc., p. 29‑30).


The Respondent rejoins that the ALJ was confronted with the conflicting testimony of witness Joyce Hallas Crain and Respondent’s witness Lander.  According to the Respondent, this issue turned on a credibility determination.  Noting that the Complainants’ witness had a large personal stake in the outcome of the litigation, while Respondent’s witness was a “disinterested” person, Respondent argues that the ALJ properly accorded more weight to witness Lander.  (R.Exc., p. 19).



In his Finding of Fact No. 70, the ALJ found that witness Lander “opined” that casings on the Complainants’ modems were browned due to heat build up because of the manner of their use and configuration in an unventilated closet.  (I.D., p. 17).  He discounted witness Joyce Hallas Crain’s testimony on the issue of damaged equipment.  We will quote at length the ALJ’s discussion on this point:  
Vertis claims that voltage fluctuations entering its building from Duquesne Light’s system damaged computer equipment.  Hallas [Joyce Hallas Crain] claims repeated instances of “fried motherboards” occurred.  Upon cross-examination, however, it became clear that statement was unsubstantiated.  In her deposition, Hallas testified under oath that she turned most of the fried motherboards over to Michael Barr (“Barr”), one of Vertis’ experts.  (N.T. 134-135).  On cross-exami​nation, however, she contradicts that statement by testifying that only one “damaged” piece of equipment was provided to Barr.  (N.T. 134-145).  This piece of equipment is a modem that Vertis offers as an Exhibit (Complainants’ Exh. 56).  The modem shows “browning” on its outside casing, but no damage on the inside.  Similarly, Barr himself initially testifies that he saw many instances of damaged equipment, but then he acknowledges that he in fact saw only one piece of damaged equipment, i.e., a single modem.  (Complainants’ St. 5 at 55-56).
This testimony is consistent with the testimony of two of Vertis’ technical employees.  Keith Lander (“Lander”) and Richard Knuth (“Knuth”) were responsible for maintaining Vertis’ computer systems.  They experienced no unusual equipment loss problems while with Vertis.  They saw no “fried,” “burned,” “melted,” or “charred” equipment at Vertis (Respondent’s St. 7 at 4; Respondent’s St. 8 at 4).  Note​worthy also is the fact that Lander saw modems stacked atop one another in an unventilated closet, which possibly provided a heat source for the “browning” that shows on one modem (Respondent’s St. 7 at 5; Respondent’s St. 7A at 163, 217‑219).

(I.D., p. 53).



We have quoted the ALJ at some length to ensure that the full context of his determination is brought out.  We have discussed Complainant’s witness Barr’s testimony above in relation to Exception No. 16.  Witness Joyce Hallas Crain is similarly unper​suasive.  We find that inconsistencies pervade Complainants’ testimony on this issue.  Contrary to the Complainants’ characterization of witness Lander’s testimony as vague, his testimony was clear, specific and consistent.



It is also interesting that witness Joyce Hallas Crain’s specific recollections surrounding Exhibit 56 did not surface until the rebuttal stage, long after the Exhibit was introduced into the record.  In evidentiary proceedings before this Commission, we ordinarily expect such specificity to accompany the introduction of an exhibit, not reserved for rebuttal purposes.  The timing of witness Joyce Hallas Crain’s recollection significantly detracts from its impact.  On the whole, the Respondent’s evidence surrounding the damage to Exhibit 56 was far more persuasive and substantially supported the ALJ on this issue.  This Exception is denied.
Exception No. 18:  The ALJ erred by not considering testimony by witness Basch that sags and harmonics generated by nearby large industrial loads similar to a cement plant near to Complainants’ facility often cause disruptive problems to neighboring facilities.


Here, the Complainants point us to testimony of Respondent’s expert Basch and argue that his testimony establishes that “dangerous power disturbances could and did enter the Vertis facility from the outside and that Duquesne Light was negligent in failing to investigate these potential sources of power disturbances.”  (Exc., p. 31).  According to the Complainants, when witness Basch testified that large industrial loads could create voltage sags that could affect neighboring customers, that was sufficient to support its position that neighboring facilities can have harmful effects.  The Com​plainants assert that this testimony negates the Respondent’s position that neighboring loads could not produce effects within the Complainants’ building.  (Id.).


The Respondent argues that this Exception completely ignores witness Basch’s earlier testimony which related specifically to the documented spikes within Complainants’ facility.  The type of spikes recorded at Complainants’ facility was not of a nature that would have been produced by a neighboring load.  Further, Respondent argues that regardless of witness Basch’s testimony of a general nature, Complainants have not produced any specific evidence regarding large users in its immediate area.  (R.Exc., p. 20).



We will deny this Exception.  The testimony cited by the Complainants as supporting their argument was very general in nature based upon witness Basch’s experience in situations other than that under review here.  The Complainants are correct that witness Basch testified that in certain instances and under certain conditions, it is possible that extremely large industrial loads could disrupt neighboring customers.  However, the Complainants have failed to introduce any evidence that a large industrial load was operating under conditions such as those described by witness Basch.  



In the context of Complainants’ specific situation, witness Basch testified that all of the transients experienced by the Complainants originated within their facility.  (Tr., p. 1424).  There was no equivocation at all.  The ALJ did not fail to consider Basch’s testimony on this issue.  The ALJ gave due consideration and assigned the proper weight to witness Basch’s testimony which related specifically to the conditions within the Complainants’ facility as established on the record before him.  There is simply no evidence of record to support the Complainants’ theory relating to neighboring loads.  This Exception is denied.
Exception No. 19:  The ALJ erred by ignoring uncontroverted evidence of repeated short term sags and power outages in the Complainants’ facility, the correlation of those events to software problems and testimony by Respondent’s witness that such events constituted unacceptable service.


In this Exception, the Complainants argue that the ALJ failed to consider evidence that power sags and outages were correlated to software problems.  The Complainants specifically cite error in the ALJ’s Conclusions of Law Nos. 3, 5 and 6.  They point to various witness statements regarding the outages and also note that witness Perez testified that a software program called PowerChute monitored and recorded many of those outages and sags.  The Complainants also argue that Respondent’s witness Musial stated that “such power coming from a public utility would not be ‘desirable voltage.’”  (Exc., p. 32).  The Complainants assert that the Respondent has failed to rebut the evidence that power sags and outages occurred and that Respondent has failed to show how such outages could have been caused by conditions inside Complainants’ facility.  Contrasted to that, the Complainants argue that their expert witnesses are “certain” that the events emanated from the Respondent’s line.  (Id., pp. 32-33).  


The Respondent rejoins that it provided substantial evidence which demonstrated that the power sags and outages did not occur as described by the Com​plainants.  To the extent they did occur, the sags and outages were the result of equipment within the Complainants’ facility cycling on and off (such as the air conditioning unit).  Finally, the Respondent argues that its evidence clearly shows that the power transients would not have affected the operation of Complainants’ computer equipment or software.  (R.Exc., p. 20).


This Exception is denied.  We have discussed at some length the expert testimony and relative expertise of the Complainants’ and Respondent’s experts.  As stated above, the Respondent’s experts are far more persuasive on power quality issues and how the transients identified in this record would and would not affect computer equipment and software.  In addition, the evidence relating to the origin of the power transients weighs more heavily in favor of the Respondent.



As in other Exceptions, the Complainants here overstate the evidence they have produced.  The testimony referenced in this Exception relating to correlation of power sags and outages to software issues was hardly unequivocal.  Far from supporting its arguments on this Exception, the testimony of Complainants’ witness Perez indicates that Complainants were not able to correlate the power transients, from whatever cause, to their computer issues. (C.St. No. 6, pp. 172-173).  


Similarly, the Complainants overstate the testimony of Respondent’s witness Musial.  (Trans., pp. 1070-1071).  In response to very specific assumptions directed by the Complainants’ counsel, witness Musial did testify that power as described would be unsatisfactory.  However, the Complainants have failed to show, on this record, that the Respondent’s electricity service was as described in the question presented to witness Musial.  When specifically asked about the conditions in the Complainants’ facility, the witness did not testify as suggested by the Complainants.  Similar to much of the testimony that Complainants’ cited in their Exceptions, when the context of the quoted testimony is examined, it falls far short of Complainants’ claims.


The Complainants have failed to establish, by a preponderance of the evidence, that there was a correlation between power sags and outages and the Com​plainants’ computer problems.  Even if we could go so far on this record, the Complainants have fallen far short of showing that such power sags and outages were the direct result of the Respondent’s electric distribution service.  This Exception is denied.
Exception No. 20:  The ALJ erred by concluding that Complainants’ expert witnesses failed to testify with scientific certainty and, therefore, failing to accord Complainants’ expert testimony sufficient weight.


The Complainants assign error to the ALJ’s Conclusions of Law Nos. 3 through 6.  They argue that the ALJ erred by finding that Complainants’ experts Kraus and Barr failed to testify to a reasonable degree of scientific certainty regarding their opinions relating to the Respondent’s quality of service.  (Exc., pp. 33-35).



The Respondent argues that the ALJ was correct.  It states that while the Complainants quote certain sections of their experts’ testimony which contains the assertion that the witness was testifying within a reasonable degree of scientific certainty, those highly selective quotes ignore the fact that the expert testimony was “totally devoid of any factual or scientific basis for their conclusions.”  (R.Exc., p. 21).  


We will quote from the ALJ’s discussion of Complainants’ expert testimony:  

An expert need not testify with absolute certainty or rule out all possible causes of a condition.  Mitzfelt v. Kamrin, 526 Pa. 54, 584 A.2d 888 (1990).  Likewise, the testimony need not be expressed in precisely the language used to enunciate the legal standard.  In re Jones, 432 Pa. 44, 246 A.2d 1149 (1984).  Rather, expert testimony must be viewed in its entirety to assess whether it expresses the requisite degree of certainty.  McCann v. Amy Joy Donut Shops, 325 Pa. Superior Ct. 340, 472 A.2d 1149 (1984).  Expert testimony based upon mere probability, however, e.g., “more probable than not”, that the alleged cause “possibly” or “could have” led to the result, that it “could very properly account” for the result, or even that it “was very highly probable” that it caused the result, lacks the requisite degree of certainty to be accepted as competent evidence.  Hoffman v. Brandywine Hospital, 443 Pa. Superior Ct. 245, 661 A.2d 397 (1995).

For the reasons just discussed, the testimony of Kraus and Barr exhibits the type of equivocation and speculation, based upon mere probabilities, that the courts rejected in Hoffman and Childers, supra.
  Therefore, their testimony must be discounted here.  Alternatively, even if one accepts their testimony as competent expert opinion, the evidence Duquesne Light proffers outweighs the testimony of Kraus and Barr on the subject of whether the Respondent is responsible for the problems described in the complaint.  Feinstein, supra.

(I.D., p. 70).



The basis for the ALJ’s conclusions regarding Complainants’ experts is as follows:  
To summarize, Vertis’ own experts admit equipment on Vertis’ premises could have caused some of the recorded voltage transients.  While acknowledging that not all of the recorded transients would have caused problems with computer operations, Kraus and Barr fails to draw a bright line of certainty as to which transients were not caused by Vertis’ equipment and which transients did impact its computer operations.  Such evidence fails to rise to the level of scientific certainty required by law to accept expert opinion testimony.

(Id.).



We agree with the ALJ.  Simply put, the Complainants’ experts failed to testify with anything remotely approaching reasonable certainty that transients, of a magnitude necessary to cause computer damage, entered Complainants’ facility through Respondent’s distribution system.  The ALJ describes his analysis of Barr’s testimony at pages 66 through 69 of the Initial Decision.  At pages 63 through 66 of his Initial Decision, the ALJ provides an exhaustive analysis of witness Kraus’ testimony and highlights those areas of the testimony where witness Kraus prevaricates, shows a lack of factual knowledge and otherwise dilutes his opinion regarding causation and harm.  


As an example, we have previously discussed Barr’s testimony regarding damage to equipment above.  One example (of many) regarding Kraus’ testimony was listed by the ALJ:  
Kraus states various factors determine the impact a voltage transient will have, including the distance a transient will travel, the wiring within the building, isolation of equipment, grounding and surge suppressor equipment, as well as the medium in which it is traveling.  He admits he does not have information of these factors with respect to Vertis’ building.  (N.T. 320-321, 328, 345-346).

(I.D., p. 65).


As noted by the ALJ, McCann requires that we review expert testimony in its entirety to assess whether it expresses the requisite degree of certainty.  While the Complainants’ point us to specific phrases where the witnesses claim to have sufficient certainty regarding their conclusions, a review of the testimony in its entirety reveals that neither Kraus nor Barr actually possessed that degree of certainty.  This Exception is denied.
Exception No. 21:  The ALJ erred in the weight given to the testimony of Richard Knuth, a former employee of Complainants.


In this Exception, the Complainants argue that the ALJ placed too much weight on the testimony of witness Knuth.  The Complainants describe witness Knuth as a “short lived bit player who exaggerated his testimony by claiming to play a supervisory role at Vertis as a ‘senior programmer.’”  (Exc., p. 36).  The Complainants argue that the ALJ used the Knuth testimony in an effort to “shore up” his reliance on witness Lander’s testimony relating to the Scheduler program.  The Complainants reiterate their prior argument that the evidence surrounding the Scheduler program was a red herring designed by the Respondent to divert attention from the power quality issues.  (Id., p. 35, 36).



The Respondent argues that the ALJ received into evidence and used witness Knuth’s testimony.  The Respondent points out that witness Knuth was at the Complainants’ facility during the time Complainants allege they were having power quality problems.  Witness Knuth was an experienced computer programmer.  His testimony was that, based upon his experience and observations, Complainants’ computer problems were software related.  The ALJ accorded proper weight to that testimony.  (R.Exc., p. 21).



This Exception is denied.  The Complainants do not dispute that witness Knuth was an experienced computer programmer who was present at their facility and observed their computer problems during his tenure with the operating company.  Our review of the ALJ’s Initial Decision reveals that the ALJ was well aware of witness Knuth’s position at the company as well as his period of employment.  The ALJ did not distort Mr. Knuth’s role in any way.  The ALJ accorded Mr. Knuth’s testimony appropriate weight in his decision. 
Exception 22:  The ALJ erred by finding that the investigation conducted by Woodhyrst, Inc. was properly conducted and by failing to find that witness Ralph Jockel of Woodhyrst concluded that computer software issues were the cause of Complainants’ problems only because of his ongoing business relationship with the Respondent.


Here, the Complainants argue that the ALJ erred in his Findings of Fact Nos. 43 through 46 and in his discussion of the power quality investigation conducted by Woodhyrst, Inc.  In those Findings of Fact, the ALJ noted the investigation conducted by Ralph Jockel, a Woodhyrst, Inc. consultant, and found that witness Jockel concluded that the Complainants’ data corruption issues were caused by computer software, not power quality problems.  The Complainants argue error based upon Jockel’s lack of expertise.  The Complainants also point to the testimony of witness Joyce Hallas Crain.  That testimony claims that Jockel told her he was of the opinion that Respondent’s power quality was the source of her problems, but he could not issue such a written finding because of the Respondent’s stature as one of his largest customers.  (Exc., pp. 36-37).


The Respondent responds and states that the Complainants’ Exception mis-stated Jockel’s conclusions reached in 1996.  They note that there is no evidence of record which establishes that Jockel had reached the opinion in 1996 that power quality issues were the source of the Complainants’ data corruption issues.  The evidence goes the other way.  In addition, the Respondent argues that Jockel expressly contradicted witness Joyce Hallas Crain’s testimony regarding the alleged pressure from Respondent.  According to the Respondent, the ALJ weighed the credibility of the two witnesses and properly found Jockel to be more believable.  (R.Exc., p. 21-22).


We agree with the Respondent and the ALJ.  The record simply fails to support the Complainants’ statements that Jockel determined that the Respondent was the source of the Complainants’ data corruption problems when he issued his report in 1996.  We also find that the ALJ properly weighed the credibility of witnesses Jockel and Joyce Hallas Crain and determined Jockel to be the more persuasive of the two.  



Lastly, the Complainants attack Jockel’s testimony on the basis of expertise.  The ALJ did not credit witness Jockel with any greater expertise or credentials than that which was more than adequately substantiated in the record.  In addition, the testimony provided by Jockel was merely a small part of the overwhelming evidence which establishes that the Respondent’s power quality was not the cause of the Complainants’ data corruption problems.  This Exception is denied.

Exception No. 23:  The ALJ erred when he failed to rule that the double conversion UPS test ever occurred or that it had no scientific value.


The Complainants argue that because the UPS test was not described in any of witness Jockel’s written reports or prepared testimony, “[i]t is most likely that no such test ever occurred.”  (Exc., p. 37).  In addition, the Complainants’ argue that the test was conducted in such an “unscientific fashion,” it adds nothing to the case other than to highlight that witness Jockel did not know what he was doing.  For the foregoing reasons, the Complainants argue that the ALJ should have given no credence to the test at all.  (Exc., pp. 37-38).



The Respondent rejoins that the ALJ properly considered witness Jockel’s testimony and accorded it appropriate weight.  (R.Exc., p. 22).



We agree with the Complainants that witness Jockel’s description of the double conversion UPS test lacks a great deal of scientific detail.  Of particular concern is witness Jockel’s testimony that it was unclear whether the scrambled data was produced while the system was isolated from the building’s power supply or not.  (See, Tr., pp. 1273-1274).  Accordingly, we find that while Jockel did conduct the test as described in his testimony, we accord the test little weight.  To that extent, we will grant this Exception.  However, we reiterate that all of witness Jockel’s testimony is but a small part of the overwhelming weight of evidence which goes against the Complainants’ claims.  The testimony and findings relating to the double conversion UPS test are an even smaller part of the whole.  
Exception No. 24:  The ALJ erred by giving weight to the testimony of witness Ready relating to problem reports on the Complainants’ circuit.


Respondent’s witness Daniel Ready testified from the Respondent’s business records about complaints lodged by customers on the Complainants’ distribution circuit.  Based upon his review of those records, witness Ready testified that no customers on Vertis’ distribution circuit made complaints to the Respondent about similar problems at the times that Vertis did.  (I.D., pp. 94-95).


The ALJ found that it was reasonable to infer that if other customers on the same circuit as the Complainants’ facility had experienced problems similar to that claimed by the Respondent, they would have lodged complaints with the Respondent.  The Respondent’s business records regarding customer complaints failed to reveal any such claims.  Accordingly, the ALJ found that substantial evidence existed to support the conclusion that the Complainants’ problems were internal to their facilities and not experienced by any other customer on the Complainants’ circuit.  (I.D., p. 96).


In its Exception, the Complainants argue that witness Ready’s testimony was of no relevance whatsoever.  They object to the ALJ’s Findings of Fact Nos. 88-90.  In those Findings, the ALJ determined that only two voltage complaints of a limited nature were lodged by customers other than the Complainants between March 1, 1993 and June 30, 1997.  According to the Complainants, witness Ready expressly stated that his testimony did not mean that no other power quality problems had occurred on the same circuit as Complainants; but that no significant complaints were lodged.  (Exc., p. 38).



The Respondent argues that the ALJ accurately related witness Ready’s testimony and points out that the Complainants produced no other customer on the same circuit which experienced similar problems with any type of electronic equipment.  (R.Exc., p. 23).



We find witness Ready’s testimony is relevant and substantially supports the ALJ’s discussion.  The ALJ is permitted to draw appropriate inferences from the evidence before him.  Given the substantial harm claimed by the Complainants to have been caused by power quality issues from Respondent’s electric service provided over its distribution system, it is proper to infer that customers on that same circuit would have experienced some difficulty at the same time as the Com​plainants.  The ALJ found that, based upon Respondent’s business records, only two limited complaint calls had been lodged.  It was proper to infer from that evidence, as the ALJ did, that the problems were not circuit-wide in nature and were limited to the Complainants’ facility.  This Exception is denied.
Exception No. 25:  The ALJ erred in finding relevance in the testimony of witness Souleret regarding the sale of the Complainants’ building.


This Exception relates to the testimony offered by Larry Souleret, a partner in the business firm that purchased the Complainants’ facility from Joyce Hallas Crain and Larry Crain in 1998.  The ALJ found the following testimony offered by witness Souleret to be particularly pertinent:  
Q.
When you were in the process of purchasing the building, did anyone from the Vertis Group disclose to you or your partners any information concerning voltage or electrical problems at the 846 Fourth Avenue Building?

A.
No.  We were never told about that during the sales process.  In fact, knowing that we would have a lot of sensitive computer equipment at the building, we specifically asked Mr. and Mrs. Crain whether they ever had any problems with the computer networking or electrical service in the building.  They repeatedly told us that they had no problems.

Q.
Prior to purchasing the building, did anyone from The Vertis Group inform you that they believed Duquesne Light was supplying power which contained voltage fluctuations?
A.
Again, no, we were never informed of such claims when we were seeking to purchase the building.  We asked whether they had any problems, and they told us no.
(I.D., pp. 96-97, citing Respondent’s St. 11 at 2-3).  (Emphasis supplied by the ALJ).  


In addition to the foregoing quoted testimony, the ALJ commented on the agreement of sale for the purchase of the building.  In that agreement, Joyce Hallas Crain and Larry Crain represented to witness Souleret’s firm that they were unaware of any defects or conditions that would negatively affect the use of the facility for professional offices.  In the Sellers’ Disclosure Statement, the Crains represented that they were unaware of any problems with the building’s electrical systems.  (I.D., p. 97).



Upon taking possession of the building, Souleret’s firm found the computer networking in the building to be “completely substandard and improperly wired.”  (I.D., p. 98, citing Respondent St. 11, p. 6).  That firm rewired the computer networking system and did some minor changes to the interior wiring of the building (such as replacing outlets and switches), but it did nothing regarding the electrical system coming into the building from the Respondent’s distribution system.  After the modifi​cations to the computer networking system, witness Souleret testified that his firm experienced none of the problems described by the Complainants.  He did note one problem with a server, but he attributed that to the equipment, not the electrical service.  Witness Souleret also indicated that his company had no problems with damaged computer equipment.  (I.D., pp. 97-98).


Based on the foregoing, the ALJ determined that witness Joyce Hallas Crain had exhibited bad faith by failing to disclose the Complainants’ electrical problems to witness Souleret’s firm during the sale of the facility.  The relevance of Souleret’s testimony, according to the ALJ, was that the occupant of the building, immediately following the Complainants’ operating company, extensively used computer equipment but experienced none of the problems alleged by the Complainants despite making no alterations to the incoming electrical service from the Respondent.  The ALJ found that this was substantial evidence showing that Complainants’ computer problems originated within Complainants’ facility and could not be attributed to the Respondent’s service.  The ALJ also found that the manner of witness Joyce Hallas Crain’s dealing with Souleret’s firm showed, at the very least, “extreme bad faith.”  (I.D., pp. 97-100).



The Complainants’ except to the ALJ’s consideration of witness Souleret “with respect to respondent’s silly assertion that purported omissions on the building sales form means anything to this case.”  (Exc., p. 38).  According to the Complainants, the failure of the Crains to disclose anything regarding the electrical problems they experienced was consistent with the Crains’ understanding that the problems were inherent on the Respondent’s system and not with the building they put up for sale.  (Id.).


The Respondent argues in reply that the lack of disclosure went to the heart of Complainants’ allegations regarding power quality issues.  In addition, the Respondent asserts that the lack of disclosure was properly used to impeach the testimony of witness Joyce Hallas Crain and cast extreme doubt on her credibility in this case.  (R.Exc., p. 23).



The Complainants have alleged ongoing, significant power quality issues that, according to them, caused substantial harm and damage to their business and computer equipment.  We agree with the ALJ that the testimony of the purchaser of Complainants’ facility is relevant.  Testimony that principals of the Complainants’ operating company represented to the building’s purchasers that there were no power quality issues certainly casts doubt as to their credibility.  To now explain that the lack of disclosure merely supports Complainants’ theory that the problem was with Respondent’s system is mere sophistry.  We find the representations of the facility’s purchaser regarding power quality to be relevant and significant.  The relevance and significance relates both to witness Joyce Hallas Crain’s credibility as well as to the power quality allegations made by the Complainants in this case.  Far from being “silly” as suggested by the Complainants, this evidence and its affect on Complainants’ case is significant.  This Exception is denied.

Exception No. 26:  The ALJ erred by deeming the power quality experiences of the building’s purchasers to be relevant.  The ALJ also erred by ignoring testimony showing that the purchasers also experienced data corruption issues.


Here the Complainants cite error in the ALJ’s consideration of the testimony of witness Souleret and witness Avolio regarding the facility’s purchaser’s experiences immediately following the occupancy of the Complainants.  The Complainants argue that the ALJ cited experiences which occurred “years” after the Complainants went out of business.  Accordingly, the Complainants argue that any such evidence is of dubious value to this case.  In addition, the Complainants argue that the ALJ ignored testimony regarding data corruption problems the purchasers did have.


The Respondent argues that the ALJ properly considered the purchaser evidence.  



This is the ALJ’s summary of the facility purchaser evidence:  

To summarize, the Crains never disclosed Vertis’ purported problems with Duquesne Light’s power supply to the purchaser as they were required to do by law.  Their failure to disclose such pertinent information directly imputes the credibility of their testimony in this case.  Hallas’ [witness Joyce Hallas Crain] bald assertion that those problems were dissipated by the time she and her husband sold the building is nowhere supported in this record (N.T. 153-154).  Indeed, when the Crains sold the building, Vertis was a defunct business concern.  Likewise, Vertis never responds to Souleret’s assertion that upon taking possession, LSSE [Souleret’s firm] found the computer networking in the building to be completely substandard and improperly wired.”  Finally, substantial evidence supports finding that LSSE’s lack of problems while occupying 846 Fourth Avenue means any power problems that Vertis supposedly encountered while occupying the same structure were caused either by its computer network design or the type and manner of the equipment used in its computer operation.

(I.D., p. 100).



The foregoing more than adequately addresses the Complaints’ 26th Exception.  This Exception is denied.  
Conclusion


Based on our review of the record evidence, we conclude that the Complainants have failed to show, by a preponderance of the evidence, that they experienced substantial damage to their computer equipment or that power quality issues originating with the Respondent’s electrical service caused corrupted data or damage to their computer equipment.  The quality of the Complainants’ testimony paled when reviewed in the light of the Respondent’s expert and fact testimony on power quality, computer hardware and the Respondent’s service.  We also agree with the ALJ that the testimony of the purchasers of Complainants’ facility cast significant doubt on the credibility of Complainants’ witnesses as well as their allegations in this case.


For the reasons discussed above, we will adopt the ALJ’s Initial Decision as modified by this Opinion and Order.  The Complainants’ Exceptions will be denied, in part, consistent with this Opinion and Order; and, we shall deny the Complaint; THEREFORE,



IT IS ORDERED:  


1.
That the Exceptions filed by The Vertis Group, Crain/Hallas Corporation, and Lawrence Crain, Joyce Hallas Crain, Mark Crain and Brian Crain, individuals and successors-in-interest to Crain/Hallas Corporation filed at this docket are hereby denied, in part, and granted, in part, consistent with this Opinion and Order.


2.
That the Initial Decision of Administrative Law Judge John H. Corbett, Jr. issued at this docket is hereby adopted as modified, by this Opinion and Order.  


3.
That the Complaint of the Vertis Group, Inc., Crain/Hallas Corporation, and Lawrence Crain, Joyce Hallas Crain, Mark Crain and Brian Crain, individuals and successors-in-interest to Crain/Hallas Corporation at this docket is dismissed.  


4.
That the Secretary of the Commission shall certify this Opinion and Order and the Initial Decision and transfer same to the Court of Common Pleas of Allegheny County for further proceedings consistent with that Court’s Order dated September 30, 1999, issued at Common Pleas Docket No. GD 96-14956.  


5.
That upon the transmittal of this Opinion and Order and the Initial Decision pursuant to Ordering Paragraph 4, above, this Commission’s docket in this matter shall be marked closed.  







BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  February 20, 2003

ORDER ENTERED:  February 24, 2003
	1	Since the expiration of the ten day period for the filing of Reply Exceptions occurred on a Sunday, the due date became the next business day, or August 26, 2002.  (See 52 Pa. Code §1.12(a)).


	� 	Sharon v. Childers, 452 Pa. Superior Ct. 94, 681 A.2d 201 (1996).


	�	Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).
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