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History of the Proceedings


On October 30, 2002, Margaret Sweeney filed a complaint against Verizon Pennsylvania, Inc.  In her complaint, Ms. Sweeney objected to paying the following fees or surcharges on her bill: the Service Provider Number Portability Fee, the Pennsylvania Relay Surcharge, the Federal Universal Service Fund Charge, and the Universal Service Fee.  She asked that these be removed from her bill.



The complaint was served on Verizon.  On November 27, 2002, Verizon filed an answer to the complaint.  On December 3, 2002, Verizon filed a motion to dismiss the complaint.  Verizon's pleadings included certificates of service stating that they were served on Ms. Sweeney by first class mail when they were filed.    


Verizon's motion was assigned to me on December 23, 2002 for a ruling.  Also on that date, Ms. Sweeney was informed by written notice that an answer could be filed within ten days of service of the motion.  To date, more than ten days later, I have received no response to Verizon's motion, and neither the Commission's Document Folder for this case, nor the computerized docket entry system contains any evidence of an answer having been filed to the motion.  Accordingly, the motion is ripe for decision.
Discussion


In its answer, Verizon avers that the Service Provider Number Portability Fee, the telecommunications relay surcharge, and the Federal Universal Service Fund Surcharge appear on Ms. Sweeney's monthly telephone bill.  Verizon further avers that all of these charges have been approved and authorized by the Pennsylvanian Public Utility Commission or the Federal Communications Commission (FCC).  Verizon further avers that this Commission has no jurisdiction to address issues pertaining to the Service Provider Number Portability Fee, or the Federal Universal Service Fund Surcharge, because these charges are governed by the FCC.


In its motion to dismiss, Verizon repeats the arguments made in its answer with respect to the Service Provider Number Portability Fee, and the Federal Universal Service Fund Surcharge.  Verizon moves to dismiss the complaint with respect to these issues because these charges are governed by the FCC, and not by the Commission.


Concerning Ms. Sweeney's objection to the Telecommunications Relay Surcharge ("TRS"), Verizon avers that the complaint should be dismissed because the Commission requires Verizon to impose the TRS in accordance with "[t]he Commission's regulations at 52 Pa. Code §69.511, et seq. . . ."  (Motion at ¶7).  Verizon argues that because Verizon is required by the Commission to impose this charge, Ms. Sweeney has failed to state a cause of action against Verizon for which relief may be ordered in this proceeding.


Verizon's motion is meritorious.  The Commission clearly lacks jurisdiction to hear complaints regarding the Service Provider Number Portability Fee and the Federal Universal Service Fund Surcharge.  For Ms. Sweeney's benefit, I will explain that the term "jurisdiction" describes the field of litigation in which a tribunal has authority to render adjudications.  Bell Telephone Co. of PA. v. Philadelphia Warwick Co. 355 Pa. 637, 643, 50 A.2d 684(1947).  By arguing that the Commission lacks jurisdiction to decide her complaint regarding the Service Provider Number Portability Fee and the Federal Universal Service Fund Surcharge, Verizon is arguing that the Commission has no legal power to decide complaints regarding those charges.  



The Commission's authority to hear and decide complaints is governed by Section 701 of the Public Utility Code, 66 Pa. C.S. §701, which provides, in pertinent part, as follows:

The commission, or any person, corporation, or municipal corporation having an interest in the subject matter, or any public utility concerned, may complain in writing, setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the commission has jurisdiction to administer, or of any regulation or order of the commission.  (Emphasis supplied.)

Section 701 of the Code gives the Commission legal authority to hear complaints that a public utility violated a law that the Commission has jurisdiction to administer or a regulation or order of the Commission.  Here, Ms. Sweeney complains about a charge imposed by the FCC, a federal agency.  



The Commission has ruled on at least three occasions that it does not have jurisdiction to review charges imposed by federal agencies.  Davis v. Verizon Pennsylvania, Inc. , Docket No. C-20027906 (Order entered August 27, 2002) (universal service fund surcharge); Farnsworth v. Verizon Pennsylvania, Inc., Docket No. C-20016223 (Order entered April 12, 2002) (federal excise tax); Engle v. AT&T Communications of Pa., Inc., Docket No. C-00992426 (Order entered Sept. 21, 1999) (universal connectivity charge).  The Service Provider Number Portability Fee and the Federal Universal Service Fund Surcharge are no different.  Thus, this complaint must be dismissed with respect to those charges.



The situation concerning the TRS is somewhat different.  As noted by Verizon, the TRS is imposed as a result of certain Commission actions.  Verizon is incorrect, however, when it characterizes those actions as a "regulation."  The TRS is described in 52 Pa. Code §69.511-513.  However, it is a policy statement, not a regulation.  The difference is not insignificant.  A regulation has the force and effect of law; however, a policy statement does not establish a binding norm  or standard of conduct which has the force of law but  merely announces an agency's tentative future intentions and provides it with  the flexibility to follow the announced policy or to modify it if the  circumstances are appropriate.  Department of Environmental Resources v. Rushton  Mining Company, 591 A.2d 1168, 1173 (Pa. Commonwealth Ct., 1991).  



The TRS program was instituted by the Commission in Re: Petition of the Pa. Telephone Association Requesting the Commission to Approve Implementation of  Pa. Relay Service for the Deaf, Hearing and/or Speech Impaired Community within the Commonwealth of Pa., Docket No. M-900239,  1990 Pa. PUC LEXIS 172 (Order entered May 29, 1990).  That case was instituted by a petition filed by the Pennsylvania Telephone Association, and resulted in a Commission order establishing the TRS program.   After the Commission's institution of the program, it was mandated to continue by the Legislature in the Dual Party Relay Service and Telecommunications Device Distribution Program Act, Act of July 6, 1995, P.L. 255, No. 34, 35 P.S. §6701.4.  Thus, the Commission is powerless to require removal of the TRS surcharge from Ms. Sweeney's telephone bill.  While the Commission's policy statement is not binding, the statute is binding.  If Ms. Sweeney wants to fight the TRS, she must do so through her elected representatives.
Conclusions of Law


1.
The Commission has no jurisdiction to hear complaints regarding rates, fees, and surcharges approved by the FCC.



2.
The Commission has jurisdiction to hear complaints regarding the Pennsylvania Telecommunications Relay Surcharge (TRS).



3.
The TRS is mandated by Dual Party Relay Service and Telecommunications Device Distribution Program Act, Act of July 6, 1995, P.L. 255, No. 34, 35 P.S. §6701.4.
Order


THEREFORE, IT IS ORDERED:



That the complaint of  Margaret Sweeney v. Verizon Pennsylvania, Inc. at Docket No. C-20028771 is dismissed with prejudice.
Date: January 28, 2003


___________________________







Michael C. Schnierle







Administrative Law Judge
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