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:

INITIAL DECISION

Before

CYNTHIA WILLIAMS FORDHAM

Administrative Law Judge

HISTORY OF THE PROCEEDINGS


On October 1, 2001, Isaac Johnson, III, Isaac’s Mirage West (“Johnson” or “Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against PECO Energy Company (“PECO” or “Respondent").  In the complaint, the Complainant requested an audit on his account because he alleged that there were faulty meters in his building in March 2001.  In addition, the Complainant requested a reasonable payment plan.



The Respondent, through its counsel, filed an answer on August 8, 2002.  In its Answer, the Respondent stated that the Complainant’s outstanding balance was $1,205.05.  The Respondent denied that the Complainant’s billing or metering was inaccurate.  The Respondent averred the following:  that the Respondent has a commercial account; that the Respondent has not complied with prior payment arrangements and that the Respondent has submitted checks to pay the electric bill that were returned for insufficient funds.



By hearing notice, dated October 17, 2002, a telephonic hearing in this matter was scheduled for December16, 2002.  The Complainant’s counsel requested that the hearing be cancelled because his client wanted to withdraw his complaint.  The hearing was cancelled and the presiding officer sent a letter to the parties, dated December 17, 2002, advising the parties that a petition to withdraw should be filed by December 31, 2002.  In addition, the parties were informed that the record would be closed if the certificate was not filed and a decision would be issued dismissing the complaint.  The Complainant failed to file a petition to withdraw or request a hearing in this matter.
DISCUSSION



Pursuant to section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).



In this case, the Complainant filed a complaint against PECO.  The Complainant’s attorney requested that the hearing that was scheduled for December 16, 2002 be cancelled because his client wanted to withdraw the complaint.  Since there was an outstanding balance, the presiding officer suggested that the Complainant’s attorney contact the Respondent’s attorney to discuss the matter.


The Complainant has not filed a petition to withdraw the complaint and has not requested that the hearing be rescheduled.  Therefore, the complaint should be dismissed without a hearing.

Section 703 Fixing of hearings

(b) Notice of hearing.-The commission shall fix the time and place of hearing, within or without this, Commonwealth, if any is required, and shall serve notice thereof upon parties in interest.  The commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.  



Section 703(b) authorizes the Commission to dismiss a complaint without a hearing if a hearing is not necessary in the public interest.  In light of the Complainant’s attorney’s request to cancel the hearing and his assertion that the matter would be withdrawn, a hearing is not necessary.  Consequently, the complaint is dismissed pursuant to 66 Pa. C.S. §703(b) without a hearing.

CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.



2.
That the Complainant has the burden of proof in this matter pursuant to 66 Pa. C.S. §332(a).



3.
The Commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.  Section 703(b) of the Public Utility Code, 66 Pa. C.S. §703(b)

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the complaint filed by Isaac Johnson, III, Isaac’s Mirage West against PECO Energy Company at Docket C-20028128 is dismissed in its entirety.



2.
That the record in this case is marked closed.

          January 29, 2003          

___________________________________
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